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INTRODUCTION

The Scheme of Assessment

For the Advanced Subsidiary qualification candidates will have studied the English Legal System which
covers Sources of Law, Machinery of Justice and Legal Personnel. In paper 1, candidates select 3
essays to write from a choice of 6 questions, within a time limit of 1 hour 30 minutes. In paper 2
candidates are presented with some legal data and are expected to answer questions in the context
provided. One of two questions must be answered and the time allowed is 1 hour 30 minutes.

The scheme of assessment for the Advanced Level qualification is based on a further two examination
papers: Paper 3 The Law of Contract and Paper 4 Tort Law. Both papers consist of two sections; section
A comprises three essay-type questions and section B comprises three scenario-based problem
questions. Candidates are required to answer three questions, one selected from section A and one from
section B plus one other, and the examination is of 1 hour 30 minutes duration.

The types of question in the two sections of both Paper 3 and Paper 4 are different in style and aim.

Questions in Section A require the candidates to focus on both knowledge and understanding of legal
rules and on the critical analysis and evaluation of those rules. Candidates will not be able to progress
beyond band three of the mark scheme without including appropriate assessment, analysis or evaluation
of the requisite rules, however well they appear to be known.

Questions in Section B, on the other hand, also require candidates to focus on knowledge and
understanding of rules, but the emphasis is on the application of them to a scenario-based problem and
on drawing clear conclusions. Again, candidates will not be able to progress beyond band three of the
mark scheme unless rules identified have been demonstrably applied to the scenario and clear
conclusions drawn. The ability to select appropriate material to include in Section B responses and to
communicate in a clear, concise style is of paramount importance. Throughout the two papers, whether a
question specifically demands it or not, candidates need to support their knowledge with reference to
legal writers and/or to decided judicial precedent

Success in the examination will be dependant on the ability of the candidate to clearly demonstrate the
skills identified in the three assessment objectives. Therefore, teaching strategies ought to make
provision for teaching and supporting the development of these skills among the candidates. The
recommendations below are intended to assist Centres to develop local strategies focussed on the most
effective way of supporting candidates and of helping them to achieve success in the examination.

Study Skills

The majority of candidates who fail to realise their potential in the examination will do so because they
have difficulty in demonstrating the key skills of analysis, evaluation and application and not, in general,
because they lack appropriate knowledge of the law. These skills are in many ways more demanding of
the candidate than the process of absorbing and relating knowledge and commonly depend upon
complementary skills of interpretation, judgement, reasoning, logic, and command of language. Carefully
focussed teaching strategies can address this issue.

Teachers may find it helpful to establish in candidates’ minds at the beginning of a course that they
themselves must take some responsibility for both their own learning and for acquiring the skills needed
for examination success. Perhaps it could be stressed that they must not assume that they will acquire all
the requirements for success simply by attending formal taught classes and reading the course textbooks
and other relevant materials. Teachers should emphasise that the skills have to be understood and, more
importantly, practised by the candidates until they become second nature. Parallels can be drawn with
sports stars, actors or musicians — practice makes perfect.



Candidates should be supported to help them understand that whilst the examination at this level does
require them to demonstrate knowledge of legal rules, real success depends on the ability to shape and
apply appropriate knowledge. Candidates should be reminded that knowledge itself is of little value if it is
poorly applied or if it is used uncritically. Thus, although it is recommended that each candidate has
access to a copy of the textbooks The English Legal System by J. Martin, Contract Law and Tort Law by
Elliott and Quinn (all on CIE recommended reading lists) candidates should be encouraged to treat them
as one set of authorative sources and to adopt an active approach to learning the law; candidates must
understand that they need to be skilled in using bodies of knowledge in ways demanded by different
styles of question and scenario and that only repeated practice will enable them to hone the skills
necessary to satisy the assessment objectives set out in the subject specifications.

Teaching Strategy

Knowledge of a subject is the foundation for learning and naturally forms the basis from which candidates
progress to develop analytical, evaluation and assessment skills. However, an effective teaching strategy
will appropriately balance the need to impart knowledge with the need to develop and hone skills. It is
very clear from the depth of knowledge demonstrated by many candidates and the generally poor skill
level demonstrated that many teaching staff have clearly got this balance wrong. It is suggested that
candidates who know less about the subject matter, but can convey what they do know using well
practised skills of evaluation, assessment, commentary, analysis and application will score higher marks
than those who know more but lack the skills to effectively use what they know to formulate a proper
answer to the questions posed by the Examiner.

Teaching staff may find it helpful to plan a skills-based study programme for their candidates. A good
place to start is to reflect on the skills that the candidate will be required to demonstrate in order to
achieve success in the examination. List the skills and then devise activities and study exercises that will
help the candidates practise the necessary skills. For example, composing essay plans for answering
past examination questions might be an appropriate activity for developing the skills of interpreting
questions and writing coherent and well-structured answers. Another relevant activity might involve the
candidates working together to identify arguments for and against a particular statement of law or
proposition or to produce succinct summaries of the salient points of case law. Working on these activities
under the pressure of a time limit might be helpful in preparing the candidates to cope with time
constraints they will encounter in the examination. Other activities might be devised to help candidates
understand what is involved in formulating clear and convincing arguments and reaching balanced,
logical and clear conclusions when responding to examination questions.

It is suggested that approximately one third of the available teaching time is devoted to practising skills
with the candidates and that knowledge-based learning occupies the remainder. Activities designed to
improve skills could be included in the work that candidates are required to complete in their own time i.e.
as homework. Skills development and practice should be started early in the teaching course and
continue at least once a week throughout the course. A recognised strategy might involve working with
candidates to agree individualised learning plans that include milestones and goals to be reached in
terms of developing appropriate skills. Regular assessment and feedback sessions should be key
features of the teaching strategy. All teachers will want to ensure that candidates sit the examination
confident that not only do they have a sufficient knowledge base, but also that they are well rehearsed in
the necessary skills of interpretation, assessment, application, analysis and evaluation. The adoption of
a strategy similar to that outlined here should ensure that this goal is achieved and teaching staff can be
assured that their candidates have the best possible opportunity of fulfiling their potential in the
examination.



QUESTIONS AND RESPONSES

Paper 9084/01

| Question 1

Discuss the role of the Crown Prosecution Service and its significance in the administration of justice in
England and Wales.

[25]

‘ General Comment

This question expected candidates to describe the Crown Prosecution Service and explain its role in the
criminal justice system. Candidates needed some understanding of the background to its introduction, for
instance the dissatisfaction with the use of the police as the prosecuting body in England. Some
explanation of the way the service operates throughout the country was necessary.

Good answers would have included the role of the CPS in trials both in the magistrates court and the
Crown Court and any problems that the CPS has encountered over the past twenty-two years. These
might include the lack of funding and leadership as well as the hostility from the police when the CPS was
first introduced. The lack of rights of audience for the CPS in the early days would also be an important
detail.

Individual Candidate Response
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Examiner Comment

Candidate A

This candidate clearly identified that the CPS were involved in the administration of justice as state
prosecutors. The answer had a good structure and made a real attempt to address the issues of the
question namely, the significance of the role of the CPS. The historical context was understood albeit
fairly simply as well as the way the service operated throughout England. The candidate correctly
explained the role of the CPS today and its role in the prosecution of criminal cases. A particularly good
point was that the CPS often fails to pursue cases if they believe them to be weak.

The answer could have been improved by being more detailed about the interaction of the CPS and the
police. This was mentioned but further marks would have been gained if this had been developed further.
There was one serious inaccuracy on the second page. The candidate wrote...’A judge and two lay
magistrates might carry out the proceedings of the case on behalf of Crown Prosecution Service...’ This is
incorrect and showed an element of confusion but it was the only serious error or inaccuracy. Other
problems with the CPS could also have been identified such as the lack of funding and early hostility of
the police. Overall it was a very good response.

Marks awarded 19/25



Candidate B

This answer began by identifying the role of the Crown Prosecution Service and the reasons why it was
initially set up. There were some good general comments on the drawbacks with the police as a
prosecution service. This focussed on the lack of fairness in their decision-making and also the onus on
the Crown Prosecution Authority to be fair. The answer however lacked development beyond these
issues. It did not refer to the full range of problems that prompted its setting up and also it did not mention
the role of the CPS in different courts and the extension of rights of audience. The answer therefore
lacked the development necessary for the higher grades.

Marks awarded 9/25

| Question 2

Consider critically the options open to a judge when a statute appears to be imprecise or contradictory.
[25]

‘ General Comment

This question expected responses to incorporate both a comprehensive review of how statutory
interpretation works as well as a discussion of the overall role of the judge. It would be important to
discuss how much a judge is bound by the rules of statutory interpretation and whether the judge has a
choice in the application of the rules. A very good answer would discuss the three main rules and then
discuss the further rules of interpretation such as the rules of language and the presumptions and draw
some conclusions on their role and use in the interpretation of statutes.

Individual Candidate Response
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Examiner Comment

Candidate A

This was a very good response indeed. The candidate introduced the question well by outlining the
problems that a court may encounter when trying to interpret legislation and continued with a
comprehensive review of the different means at the disposal of a judge in deciding questions of statutory
interpretation. There was very good use of supporting case law, for instance where the candidate
discusses the different rules of interpretation each point is supported by case law succinctly describing
the nature of the rule involved. There was a particularly good explanation of the application of the
mischief rule in Smith v Hughes. The different rules were also contrasted to show that the judge has a
choice to make when deciding which rules to use when interpreting a statute.

Although the comment was largely left until the last paragraph this focussed well on the role of the judge
and the way the rules give a judge a choice in how to approach statutory interpretation. There were some
perceptive observations on the problem that this may lead to uncertainty. This was an excellent response.

Marks awarded 23/25

Candidate B

Although this was a question about statutory interpretation the candidate started the answer with
reference to judicial precedent. This was a confused start. The candidate did then look at statutory
interpretation and showed a basic understanding of the difference between the literal and the purposive
approach. However this was quite short and it lacked detail. There was some reference to relevant case
law such as Fisher v Bell in connection with the literal rule. It was unfortunate that the beginning was not
properly focussed on the question. because valuable time was lost and the answer did not develop further
by discussing a wider range of rules of statutory interpretation such as rules of language and
presumptions and the use of aids such as Hansard.

Marks awarded 8/25

Question 3

‘There is far too much delegated legislation and too little known about it.” Evaluate the advantages and
disadvantages of delegated legislation, and consider to what extent you would agree with this statement.
[25]

‘ General Comment

This question looked at the definition of delegated legislation and the circumstances in which it arises.
The focus was on the difficulties which can arise with its use and the public ignorance of what it is.
Candidates needed to explain that delegated legislation challenges principles of democracy. The question
expected candidates to try to concentrate their answers on this aspect of delegated legislation rather than
looking at the factual background of delegated legislation but very good answers would also include some
explanation of each type of legislation. Very good answers should include a short explanation as to why
there has been such an unprecedented growth in this area of legislation as opposed to legislation passed
in Parliament.
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Examiner Comment

Candidate A

The candidate started the answer with a very good definition of delegated legislation. Each type was fully
explained and reference was made to a number of examples, which expanded on their use and in
particular identified the context of such use.

The second half of the answer concentrated on the reason why delegated legislation has increased so
much in use and particularly why it can be better than legislation passed in the conventional way within
Parliament. The answer focussed on the flexibility of its use and also its ability to respond to new
circumstances.

The controls were well known and there were some original examples which served to illustrate many of
the issues that the quote in the question alluded to. So the answer considered why the controls might be
used and showed how they can be effective against obscure legislation. One or two points in the criticism
of its use could have been developed further but generally the answer showed a very thorough grasp of
this area of law. It was an excellent answer.

Marks awarded 23/25



Candidate B

Although the response of the candidate started well and overall it was fairly long, it lacked detail and
relevant material. It also contained some serious errors particularly where reference was made to criminal
courts and criminal cases. It appeared that the candidate had understood the basic principles of
delegated legislation but had failed to build on this so the knowledge was very superficial. A better answer
would have followed the initial definition with an explanation of the different types of delegated legislation
and then discussed why there is such a volume of such legislation today. The discussion on the reasons
for the growth of delegated legislation displayed some basic misunderstanding such as the suggestion
that delegated legislation will result in inappropriate sentencing. Finally all candidates were expected to
briefly discuss ways of keeping delegated legislation in check such as parliamentary scrutiny and
challenges in the courts. And the candidate’s answer failed to include this.

Marks awarded 7/25

Question 4

‘Twelve people ignorant of the law, directed by a judge who is likely to be wholly out of touch with ordinary
life.” Would you say that this is a fair description of a trial in the Crown Court? Give reasons for your
answer. [25]

‘ General Comment

This question expected candidates to consider both the role of the judge and the role of the jury in a
Crown Court trial. In considering the role of the jury a good answer to this question will discuss the
selection of the jury so the random nature of jury service would be an important point to emphasise.

Candidates were also expected to focus on the role of the jury in court and discuss whether they are
intellectually able to cope with the demands of Crown Court trials particularly in the more complex cases..

A good answer would use case law to illustrate how the jury has been shown to be perverse in coming to
their decisions. The use of the jury in fraud trials could be used to illustrate this point.

By way of contrast the role of the judge depends on a selection process and candidates were expected to
show that all the judiciary have a legal background. Some discussion of the role of the judge would be
needed so candidates should explain the way the judge would direct the jury during a case and then also
to discuss the role of the judge’s summing up.

The best answers would consider past cases and explain the tensions between the judge and the jury
and attempt to reach a conclusion about the fairness and efficiency of the whole process of trial by judge
and jury and whether the process would be improved by trial by a single judge.
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Examiner Comment

Candidate A

This answer clearly explained the roles of the jury and the judge in a Crown court trial. The drawbacks of
using lay people without legal training were identified. The answer developed well by showing how the
judge directs a jury during a trial, for instance it included the following sentence °...Jurors are aided by a
judge during the trial who keeps them aware of the legal knowledge as the case proceeds....” The answer
highlighted the contrast between the role of the judge who has legal knowledge and the jury who
represent the people and is not expected to have any legal knowledge. The problems with using lay
people (such as bias, high acquittal rates and emotional involvement which can hinder decision making)
were all highlighted and mentioned. However the candidate concluded that the combination of the jury
and the judge was a successful and effective way of trying a defendant. It was a well-planned and
thoughtful response to the question.

Marks awarded 23/25

Candidate B

This answer included comment about both the judge and the jury and showed a reasonable grasp of the
selection of the jury but it did not fully explain the role of the jury or the role of the judge. There was no
discussion of the responsibilities of a judge at a Crown Court trial and in particular the fact that a judge
will be responsible for directing the jury.

There was a reasonable contrast drawn between the legally qualified judge and the jury who are
laypersons but it was not developed and it was only one aspect of this question. The answer needed to
be more detailed, in particular it needed some discussion of a trial in the Crown Court

Marks awarded 8/25



| Question 5 ‘

‘The system of precedent merely slows down the proper development of the law.’ Discuss this statement.
25

General Comment ‘

A very good answer to this question about the system of precedent would look carefully at the definition of
precedent and its origins and development. All answers would be expected to consider the hierarchy of
the courts and the role different courts play in that hierarchy. So the fact that the House of Lords has the
power to ignore its own previous decisions should be contrasted with the Court of Appeal where such
power is far more limited. However the question expected candidates to consider the way that precedent
slows down the development of the law and very good answers would consider the constraints that
precedent places on the response the court can make to changes in contemporary society. A very good
answer would use case law extensively to illustrate points made in each answer.

Individual Candidate Response

Candidate A
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Candidate B

Examiner Comment

Candidate A

This answer started with a very good introduction to the way precedent works contrasting precedent with
the role of statute law in a very convincing way. The answer developed by looking at the different
component parts of the decision in the courts, in particular the ratio decidendi and the obiter dicta. The
answer then focussed succinctly and well on the role of the House of Lords and its ability to ignore its own
previous decisions since the Practice Decision of 1966. Case law was used well to illustrate this. The
judicial tools which allow the law to develop in any court within the hierarchy in spite of the rules of
precedent were also very well explained. The final two paragraphs drew in issues arising from the
question and showed that there is a real issue in trying to create certainty for those wishing to contest
their case in court and also the importance of allowing the law to develop. The candidate made some very
useful and important points such as the fact that although the House of Lords has the ability to ignore
previous decisions this is not always as important as it might be because so few cases ever get to the
House of Lords. As the answer rightly points out ‘...A person can only appeal the case if they have the
money, persistent and courage..’



This made an important point that it is not only precedent that can prevent development of the law — much
depends on the litigants themselves. A litigant may always decide not to pursue a case to a higher court
and no one can force him/her to take the case further. This was a very good response to the question set.

Marks awarded 21/25

Candidate B

The answer had a reasonable introduction with a good explanation of the principles of stare decisis. It
also included some comment on the role of stare decisis and how it may inhibit the development of the
law. The Practice Statement was mentioned and the case of Miliangos v George Frank Textiles was
mentioned. The answer did not then look at the role of the Court of Appeal and in particular the problems
associated with the inability of the Court of Appeal to ignore its previous decisions. Although there were
references to a court structure the answer did not develop this and show how different courts relate to
each other. The answer also lacked any reference to the tools available to a court which allow previous
decisions to be ignored. There was for instance no mention of distinguishing. Use of the case of Miliangos
was good but this was the only case mentioned in the answer and a more extensive use of case law was
necessary.

Marks awarded 9/25

Question 6

The courts are the very last places in which a litigant would be advised to seek resolution of a civil
dispute.” Discuss the strengths and weaknesses of the civil court system. Consider the alternatives to
taking a civil case to court. [25]

‘ General Comment

This question expected candidates to examine the court system as a forum for the trial of civil issues. A
very good answer to this question would consider the shortcomings of the civil courts in detail and then
address the various alternatives available. Answers therefore required knowledge of the civil courts and
procedure within these courts and also knowledge of the alternatives available and what is meant by
ADR. The drawbacks of trial in the civil courts should be identified. These would include delays in the trial
process, expense and excess formality of proceedings. Many candidates had a better knowledge of the
alternatives than they had of the civil court system and its drawbacks. A very good answer will include
conclusions on the way the two systems work and identify that both systems have drawbacks. So it would
include the negative aspects of ADR including such issues as lack of representation and the expense of
legal advice and the fact that ADR rarely includes a right of appeal.



Individual Candidate Response

Candidate A
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Candidate B



Examiner Comment

Candidate A

This was a good answer, which included reference to both systems of resolving civil disputes and was
able to identify the problems associated with each. So the answer began with a review of trial in the civil
courts and identified such problems as excess formality within the courts and the intimidatory
atmosphere. It drew a very neat comparison with the nature of mediation and conciliation where the
process is not inquisitorial and highlighted the merits of such a system. The comparison between the two
was taken further and good points were made about the public nature of court’s proceedings and also the
private nature of ADR. The candidate drew in the disadvantages of ADR highlighting very well the fact
that decisions may be uncertain using as an example arbitration. ‘...However as the hearings are held in
private, the Arbitrator in Arbitration is less likely to give reasoning to the decision that it reaches. Unlike
the court they are bound by precedent and thus the outcome of the case is more certain...” This is a nice
sophisticated point for an A level candidate to make.

The answer continued by looking at issues such as appeals and also legal aid funding of cases. It was a
very good answer combining both factual detail about the two systems and also some critical comment. It
would have scored even more highly had the candidate discussed the process of trial in a civil court in a
little more detail and mentioned briefly the attempts through the Woolf reforms to reform and modernise
the civil courts system.

Marks awarded 20/25

Candidate B

This short answer started well by identifying some of the alternatives to pursuing a case in court. It then
briefly contrasted litigation in court. The ADR alternatives were correctly identified and some were
developed. However the answer lacked any real discussion of why the courts are ‘the last places that one
would wish to pursue a case’. There was no discussion of such issues as excess formality, delay and
expense. There was some mention of the hierarchy which was credited and this could then have been
developed further. It also failed to identify the possible disadvantages with ADR such as the lack of an
appeal system and proper funding. If this answer had been properly developed and had also included a
more balanced discussion of the two systems it would have scored much higher.

Marks awarded 8/25



Paper 9084/02

| Question 1

(a) The police are called to the scene of a burglary at Fawlty Towers. As they arrive they see Brian
Biggs running away. He is arrested on suspicion of burglary and taken by car to the police station.
On the way, the police ask him what he has done with the stolen property and he replies "...You'll
never find it. | threw it down a drain.’

Explain whether the conversation in the car can be used as evidence in court against Brian Biggs.

[10]

(b) They arrive at the police station at 2.15pm. At 2.30pm, Biggs is seen by the custody officer, who
orders him to be held for questioning. Biggs asks to consult a solicitor but is told that his request will
not be permitted at present, as a Detective Constable wants to interview him immediately.

Discuss whether the treatment given to Biggs at the police station complies with the requirements of
the present law. [10]

(c) Biggs is interviewed under caution. He denies the offence until the Detective Constable tells him
that, if he confesses to the burglary, the custody officer will give him bail. Biggs then admits the
offence and says that he gave the jewellery to a friend.

Discuss whether evidence of his confession can be used at his trial. [10]

(d) To what extent do you think that the Police and Criminal Evidence Act 1984 protects the rights of
those detained and kept in custody? [20]

‘ General Comment

This question was based on a detailed scenario concerning a burglary by a character called Brian Biggs.
In this paper candidates are awarded marks both on their ability to identify the issue and then to
apply the relevant source material from the question paper. The question was split into four parts. The
first part concerned the arrest of the accused and the admissibility of a conversation which took place in
the car as he was driven to the police station. A good answer should correctly identify the relevant
sources from PACE and Code C and then explain why the conversation in the car may be excluded, in
particular because it may constitute evidence that has been unfairly obtained.

The second part of the question relates to the interview at the police station and whether the treatment
given to the accused complied with the law. The main issue here is whether the accused had been given
access to legal advice. The third part concerned an admission by the accused under caution. The
admission was apparently as a result of a promise by the interviewing officer that the accused would be
granted bail. The candidates were expected to refer here to s.76 of PACE and the issue of whether the
promise of bail would be considered oppressive where it resulted in a confession from the accused.
Finally candidates were asked to consider whether PACE protects the rights of anyone detained in
custody. Very good answers should have gone beyond the sections of PACE given in the paper and
looked at PACE in its entirety describing why it was passed and the problems it was trying to address and
finally consider its level of success.

Individual Candidate Response

Candidate A
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Examiner Comment

Candidate A

This candidate wrote long and detailed answers to all parts of the questions. She correctly identified the
sources and applied them very convincingly to the scenarios in parts (a), (b) and (c). The candidate gave
sensible and practical advice in each part using the facts of the question very well. For instance in part (b)
the candidate wrote in connection with the use of legal advice ‘..The right to consult a solicitor can only be
taken away if it is suspected that other suspects may be alerted however there is nothing here to suggest
that the police has other suspects apart from Mr Biggs which is why one can say that his right was taken
away on unfair grounds merely because the Detective Constable wanted to interview him immediately...’
Part (d) was very well written. It looked beyond sections given in the question paper. In particular the
answer started by giving some background to the passage of PACE and considered the reasons why it
was passed — this was used well to show how the 1984 Act has given protection to those detained and
kept in custody.

This was a well written intelligent response showing that the candidate can handle unseen source
material as well as apply material that has been revised and learnt.

Marks awarded 47/50

Candidate B

This candidate incorrectly concluded that the conversation in the car between Brian Biggs and the police
officer could be used as evidence. However in spite of this the candidate did identify correctly section 78
and Code C111 and applied them both quite well. There was some initial confusion shown as to whether
or not the conversation in the car constituted a confession. Part (b) also correctly identified the relevant
section but there was insufficient attempt to develop this part of the answer. A better answer would have
then spent some time considering in what circumstances the accused can be denied the right to consult a
solicitor. Similarly in part (c) the correct section was again correctly identified but there was no attempt to
develop it further giving detail of whether the offer of bail would be considered oppressive, so casting
doubt on the admissibility of the confession. The final part of the answer was very short and lacked detail.
There was little or no attempt to introduce original material and there was little or no attempt to put the
statute into context. This last part only scored 5/20 marks. The answer lost marks through lack of detail
and lack of development of each answer.

Marks awarded 19/50



| Question Two

(a) Mustafa decided to install double-glazing at his house and he chose a local firm ‘Beta Windows’ to
install it. The price for the work, including the windows and other materials and the cost of fitting,
was agreed at £5,000. The work was completed on time and Mustafa was satisfied with it. A few
weeks later he noticed that the frames of the window had begun to rot and there were now some
gaps between the window frames and the walls of the house. Consider whether Mustafa has a claim
against ‘Beta Windows’. [10]

(b) If Mustafa decides to sue ‘Beta Windows’ in which court will the action be heard? Explain, giving
reasons, whether it will be allocated to a ‘fast track hearing’? [10]

(c) Given the provisions of section 4 (5) of the Supply of Goods and Services Act 1982, what claim
would Mustafa have against ‘Beta Windows’ if he used the windows for a different purpose? [10]

(d) Discuss the merits of the current process for hearing cases in the civil system of justice. [20]

‘ General Comment

This question concerned the application of the Supply of Goods and Services Act 1982 to a factual
scenario, concerning defective goods and more widely the merits of the civil court system, particularly in
view of the recent attempts to reform the system as a result of the Woolf recommendations. The facts of
the question concentrated on the supply of double glazing and the rights of a customer where the product
is not satisfactory. In the scenario the double glazing was installed satisfactorily but later the windows
began to rot and gaps appeared between the window frames and the house. The source material related
to the Supply of Goods and Services Act 1982 and three separate sections were given which concerned
implied terms about quality and fitness and implied terms about care and skill.

A good answer to part (a) would apply the correct sections of the 1982 Act. A number of sections and
subsections were relevant here including ss12 and 13 and also section 4(2), 4(2A) and 4(4) and 4(5).

Part (b) expected candidates to briefly explain the civil court system, in particular the small claims
procedure in the county court and the reasons why the case might alternatively be tried under the fast
track procedure in the county court. This part did not require application of source material.

Part (c) concerned an alternative scenario where the applicant had used the windows for an alternative
purpose. A good answer would explain that the 1982 Act is quite clear that even where a different use
has been made by the purchaser then the supplier may still be liable for the defective goods under s.4(5)
SGSA 1982.

A good answer to part (d) should explain fully the problems in the civil system of justice, in particular the
problems that existed before the Woolf reforms such as excessive delays and expense and also
complexity. A very good answer would then explain the reforms made by Woolf and finally address
whether these reforms have addressed the problems within the civil system of justice. A very good
answer would discuss special features such as case management and its benefits. Credit was given for
candidates who discussed the ftrial of civil cases in court but this should be accompanied by some
discussion of the merits of using the courts.
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Examiner Comment

Candidate A

This candidate addressed each section in detail and showed a good overall grasp of the civil system of
justice. Part (a) correctly identified some of the source material in particular sections 4(2) and (2A) and
s.12. There was some discussion of the various rules of interpretation of statutes and this rather detracted
from the real issue which was the application of the statute to the facts of the scenario. Part (b) was a
very good answer as it focussed well on the county court and its role. It explained the use of fast track
hearings and why it may be appropriate here. There was a real attempt to consider the facts of the
question in order to decide which court would be appropriate. Part (c) was very well argued showing a
good understanding of the source material and the liability which the 1982 Act places on a supplier.
Finally part (d) was a very good analysis of the civil court system. It showed an excellent grasp of the way
cases are conducted in the civil courts. The Woolf reforms were known and understood. There were
useful comments on the improvements that the Woolf reforms have brought. The last paragraph
highlighted these well.

Marks awarded 42/50



Candidate B

The first part of this answer was very good. The candidate correctly identified the sections and applied
them well to the factual scenario. There was a good reference to a possible defence that the suppliers
could have used. The second part of the answer was less good because the candidate here did not
correctly identify the court in which this case should be tried and instead considered the use of a tribunal
which would not be appropriate here. Part (c) was also well answered with good use of the relevant
section and application of this section to the facts. Some understanding of the civil courts was shown in
part (d) but this was thin and lacked detail. There was no reference to the Woolf reforms and the
problems that the reforms tried to address. The answer lost marks through lack of detail and failure to
develop the points made.

Marks awarded 21/50



Paper 9084/03 Law of Contract

| Question 1 |

In Gibson v Manchester City Council (1979), Lord Denning expressed a view that in determining whether
a contract was formed, the court should look at all the negotiations between the parties, rather than
simply at offer and acceptance.

Evaluate the arguments for and against the view expressed in this case by Lord Denning. [25]

| General Comment |

A good answer to this question will demonstrate sound knowledge and understanding of the principles of
law that govern the formation of contracts. It will examine the traditional role of offer and acceptance in
that process and will explain that there are many contracts that do not fall neatly into concepts of offer
and acceptance and that it is in this context that Denning spoke out in the Gibson case and go on to
identify the arguments for and against his view. A knowledge base that explores intention, true consent
and respective bargaining strengths will be combined with a sustained evaluation of relative strengths of
those arguments.

Individual Candidate Response
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| Examiner Comment

Candidate A

The candidate demonstrates a basic understanding of some of the factors relevant to the formation of
valid contracts and has a rudimentary knowledge of the facts in the Gibson case.

An attempt is made to distinguish between bilateral and unilateral contracts and to introduce the
significant concept of intention, but the approach tends to be somewhat superficial and descriptive rather
than demonstrating any real attempt to explain the rules and to evaluate why they exist. Whilst the
candidate attempts to use case law to illustrate points raised, there is no indication that the candidate
actually understands how the cases actually substantiate the points raised.

Overall, the candidate attempts to introduce material across the range of potential content, but it is weak
and certainly fails to really confront the question raised and consequently no real evaluation or conclusion
emerges.

Marks awarded 7/25

Candidate B

This candidate offers a slightly more developed response than the one provided by Candidate A, offering
a more detailed analysis of the rules relating to offer and acceptance. Consideration is introduced as a
key factor in the formation of valid contracts and the depth of coverage of it and intention is about right for
a question of this type. However the candidate could have introduced and explored the concept of
consent as a requirement of valid contracts too. The main issue, however is that what the candidate
knows has not really been used to properly address the question posed and thus no clear conclusion
could emerge.

Overall, the candidate has presented a limited explanation of the issues required of the answer, but
superficiality and lack of real focus results in the answer being not fully rounded.

Marks awarded 13/25




| Question 2 |

Innocent parties to a breach of contract are entitled to such damages as will put them in the position that
they would have been in if the contract had been performed.

Using case law to support your arguments, analyse the extent to which this statement can be
substantiated. [25]

| General Comment |

The question requires the candidate to demonstrate a sound understanding of a claimant’s entitlement to
a remedy of damages and of the limitations placed on such awards. A good response will explain the
entitlement and then explore causation, remoteness of damage and mitigation as limitations on claimants.
The main focus of the answer should be the analysis of relevant case law, in the light of claimant rights
and limitations to claims with the view to drawing a clear conclusion as regards the proposition offered by
the question.

| Individual Candidate Response
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Candidate B
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| Examiner Comment

Candidate A

The answer begins well by outlining briefly a complainant’s right to damages at Common Law and of their
likely measure. The response then explores some of the circumstances when damages might be
considered an appropriate remedy, but the candidate only mentions two decided cases throughout and
doesn’t look at them in any detail, so no real conclusion can be drawn as regards the actual question set.
Reference to the limitation imposed by remoteness of damage (or reasonable foresight) is simply not
sufficiently developed. While this material makes a useful contribution to answering the question, the
candidate would have gained more credit by broadening the discussion into other relevant areas,
including causation and mitigation

Overall, the candidate has adopted an approach in which there is concentration on explanation in terms
of facts presented rather than through the development and explanation of legal principles and rules.
Analysis is practically non-existent.

Marks awarded 7/25

Candidate B

This candidate offers a very full response and has made a gallant attempt to use the knowledge base to
answer the question set. The answer would benefit greatly from a lengthier introduction in which a
claimant’s right to damages and the possible measure of them would have set the detailed discussion of
limitations on awards in far better context. The candidate deals competently with some sophisticated
material but terms used are not always fully explained and reasons for the decisions in some of the
illustrative case law have not been fully explored and explained. The question did not call for any
discussion of equitable remedies and thus should have been omitted.

Overall, a very competent answer that presents a full and detailed of the issues.

Marks awarded 17/25

| Question 3 |

Critically assess the extent to which the doctrine of equitable or promissory estoppel prevents parties to a
contract from enforcing their rights under it. [25]

| General Comment |

The question requires the candidate to explain that the doctrine of promissory estoppel is an equitable
doctrine introduced by the High Trees Case as a means of mitigating undue hardship (at least
temporarily) that would result from the strict application of the rules of consideration in the law of contract.
The rule itself should be stated and explained and candidates should then, using relevant case law,
assess the situations in which the doctrine does not apply.

| Individual Candidate Response

Candidate A
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| Examiner Comment

Candidate A

The candidate has attempted a response based entirely upon general principles of equity — no delay and
clean hands — and the candidate has been rewarded accordingly. However, apart from a cursory
discussion of the case of D&C Builders, the candidate fails to even identify, let alone critically assess,
either the circumstances under which the doctrine is applicable or what the effects of the doctrine are
and/or what limitations there actually are on its application.

In summary, the candidate begins to indicate some capacity for explanation and analysis by introducing
some of the issues, but explanations are limited and superficial and no conclusion emerges in response
to the question posed.

Marks awarded 8/25

Candidate B

The candidate starts with a very superficial and weak introduction which ought to contextualise the
remainder of the answer in which the candidate clearly demonstrates a very sound knowledge of the
limitations to the doctrine and their application; there has been a misinterpretation of the balance required
in the response to this question. This response could have been improved quite dramatically had the
introductory paragraphs focussed in some detail on the function of consideration in the law of contract,
the Rule in Pinnel's case and the strict application of the Common Law, in order to fully contextualise
what was to follow. The limitations have been appropriately identified, illustrated and criticised throughout
even if somewhat superficially from time to time.

Marks awarded 16/25

| Question 4

A1 Wines in England receive a fax from Down Under Winery in Australia offering to sell 500 cases of red
wine at a discount of 30% off the usual price of £20 per case. It states that orders must be placed without
delay as stocks are selling quickly. A1 Wines send a fax immediately, ordering all 500 cases offered and
asking for confirmation of receipt. Due to international time differences, the fax arrives at Down Under
Winery after the office is closed. When the office re-opens the following morning the fax gets mistakenly
thrown away. By the time the mistake is discovered, all the special price wine has been sold to other
buyers.

Using case law, advise the parties concerned whether a valid contract was formed. [25]

| General Comment |

The question requires the candidate to demonstrate a sound understanding of the principles of law
relating to the formation of contract and to offer and acceptance in particular. A good response might
explore briefly the need for a definite expression of willingness to contract (a firm offer) but will then focus
on the rules relating to the acceptance of offers and in particular to those relating to communication of
acceptance. The posting rule would be analysed and conclusions drawn regarding whether or not it might
apply to faxed communications. Case law will be examined and a clear, compelling conclusion will be
drawn.



| Individual Candidate Response

Candidate A
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Examiner Comment

Candidate A

The candidate gets off to a good start with a clear concise explanation of how a legally binding contract is
formed. The response then develops into a clear concise analysis of key principles, but no attempt is
really made to contextualise them and they are certainly not dealt with in sufficient depth to warrant marks
in a higher band. The candidate assumes that an offer has been made by the Down Under Winery; there
is no debate here. The reader is left to try and glean the rules relating to communication of acceptance by
reading between the lines, rather than from brief unambiguous statements. The notion of instantaneous
and non-instantaneous communication is merely hinted at and not expanded upon. This candidate
clearly deserved to achieve at least a pass mark for this response, but although the candidate has
acquired the skill of selecting appropriate material to include and of presenting a clear logical legal
argument, much of the response needed to be deeper to ensure that a full understanding of the principles
is demonstrated.

In summary, the candidate begins to indicate some capacity for explanation and analysis by introducing
some of the issues, but explanations are limited.

Marks awarded 9/25



Candidate B

This candidate has produced a very solid analysis of the scenario and has demonstrated an excellent skill
level in producing a very logical argument in support of the eventual conclusion drawn. Whilst the
candidate is not secure regarding the application of the posting rule in this particular context such
misdemeanours can be overlooked when the analysis of it and of the implications of international time
differences and of the lost fax communication are dealt with assuredly and with a very sound knowledge
base. Legal rules have been clearly stated throughout and their application to the scenario is generally
secure, broadly accurate and the analysis is completed to an appropriate depth and conclusions have
been presented clearly and are well-supported by meaningful reference to case law.

Marks awarded 17/25

[ Question 5

Maria sets up her own weaving business. She asks Pablo, a carpenter, to build her a workshop. They
negotiate a price of £10,000 for the job and Pablo promises to have it finished by 31 August. The work
gets delayed because of raw material delivery problems and Pablo doesn't finish it until 15 October.

As a consequence of this delay, Maria experiences a loss of profit from general weaving contracts that
had to be cancelled between 31 August and 15 October. She also loses a special contract to weave
blankets as a wedding gift for a member of the British Royal Family and suffers considerable mental
distress caused by being unable to get her business running properly until 15 October.

Consider whether Pablo is liable in contract for the losses sustained by Maria. [25]

| General Comment |

The anticipated focus of this question is the issue of causation, remoteness of damage and mitigation,
and candidates should be able to demonstrate a sound knowledge base, to apply those principles to the
problems raised by the scenario in a succinct but meaningful way and to draw clear compelling
conclusions. Assuming that terms had been communicated and that Pablo was indeed in breach, the
main issue is the extent to which Pablo might be held liable for the consequential losses sustained by
Maria. Candidates should identify damages as the principal remedy for breach of contract and explain
that their aim is to compensate for losses that result from not receiving the performance that was
bargained for. The issue here would seem to revolve around whether any of the limitations would be
applicable to the facts of this case or whether Pablo would simply be liable for the losses that Maria has
allegedly sustained.

Individual Candidate Response

Candidate A
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| Examiner Comment

Candidate A

This response starts off very poorly. The introduction to breach of contract is extremely weak and almost
totally lacking reference to true legal principle. The candidate would have done better to focus on a
proper definition of what amounts to a breach of contractual terms and to illustrate with a simple example.
The candidate attempts to introduce the concept of pure economic loss, but there is neither depth nor
breadth of discussion and analysis, and conclusions drawn are weak. This candidate has not acquired
and developed the necessary skills and has failed to do any sort of justice to this question.

Marks awarded 8/25

Candidate B

This candidate introduces the topic of breach and damages clearly and contextualises the remainder of
the answer. Causation and remoteness are addressed in some detail and the candidate appropriately
addresses both foreseeable and special losses. Points raised are suitably illustrated by case law
reference and the relevance of cases is briefly explained. In short, the candidate has, in this instance,
demonstrated a high level of skills of analysis, application and presentation in producing an argument and
conclusion which are logical, cohesive and succinct.

Marks awarded 17/25

| Question 6

Leroy inherits an antique cricket bat once owned by a famous West Indian cricketer. He decides to sell it,
so advertises it for sale in the magazine, Cricket World. Marlon sees the advert, contacts Leroy and
arranges to meet him. At their meeting, a price is agreed for the cricket bat and Marlon attempts to give
him a cheque in payment. Leroy tells Marlon that he would prefer payment in cash. Marlon then
pretends that his name is Ritchie and expresses amazement that Leroy hasn’t recognized him as a
cricket commentator on satellite television. He produces several pieces of identification with Ritchie’s
name on it and shows them to Leroy who agrees to accept payment by cheque.

Two weeks later, a letter arrives from the bank, saying that the cheque has been dishonoured. Leroy is
unable to trace Marlon, but is fortunate to see the antique bat for sale in the window of a shop owned by
Maisie. He enters the shop, but despite his explanation, Maisie refuses to hand the cricket bat over to
Leroy, saying that she had paid a fair price for it to someone who was leaving the country.

Using case law, advise Leroy and Maisie of their respective rights with regard to the ownership of the
antique cricket bat. [25]

| General Comment |

The question requires the candidate to demonstrate a sound understanding of the rules that determine
the passing of property in goods as a consequence of contracts induced by fraudulent misrepresentation
and by operative mistake. A good response will not deal with these two concepts in detail, but will rather
show evidence of the selection of sufficient and appropriate material to demonstrate knowledge and
understanding, and then focus fully on the effects on the ownership of the cricket bat in each case. The
relationship between operative mistake and fraudulent misrepresentation as potentially successful
courses of action should be explored. Skills of analysis, application and presentation are of paramount
importance to answering this question effectively.

Individual Candidate Response

Candidate A
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Candidate B
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| Examiner Comment

Candidate A

This candidate has made the cardinal error of starting straight in to apply legal principle without any
introduction which contextualises the scenario and then goes on to explain the legal principles relevant to
the scenario set. The candidate has chosen to respond to the scenario solely on the rules relating to
mistake in contract and has omitted to look at fraudulent misrepresentation at all. The general rule that
mistakes do not invalidate contracts should have been highlighted and the different types of operative
mistake at least identified before launching into unilateral mistake as to the identity. The response is,
however, logically presented and quite well supported by reference to case law even if fairly superficial
throughout.

In essence, this candidate has started to indicate some capacity for explanation and analysis by
introducing some of the issues, but explanations are limited and superficial.

Marks awarded 9/25

Candidate B

Fraudulent misrepresentation, operative unilateral mistake and their respective effects in law are all
addressed and illustrated by appropriate case law: it is clear that this candidate has a good grasp of how
the relevant principles would apply in this scenario. The candidate would have gained more marks if the
response had been appropriately structured before writing the answer and had thus been structured in a
more logical sequence and thus demonstrated a fuller understanding of the relationship of mistake and
misrepresentation in this sort of situation. It would have been better had the candidate dealt with
fraudulent misrepresentation and the nemo dat rule first and concluded that that course of action would
get the claimant nowhere before launching into an analysis of unilateral mistake which, if established,
would render the contract void.

Marks awarded 18/25



Paper 9084/04 Tort Law

| Question 1 |

“Bystanders who have no relationship with the primary victims of an accident are very unlikely ever to be
able to sue successfully for psychiatric injury experienced as a result.” (Elliott & Quinn: Tort Law, 2003)

With reference to relevant case law, discuss the limitations imposed by the courts in instances of nervous
shock sustained by secondary victims. [25]

| General Comment |

A good response to this question will probably set the issue in context by explaining the historical
reluctance of the courts to accept psychiatric injury or nervous shock as a head of damage in negligence
claims for fear of the floodgates opening and the courts being deluged by claims. This might be followed
by an explanation of the concept of nervous shock: genuine psychiatric iliness or injury required. The
distinction between primary and secondary victims of acts of negligence should then be clearly, but
briefly, explained. The response will then develop into a clear, but concise, explanation of the limitations
of proximity in terms of time, space and relationship followed by a discussion of their application in
decided cases.

| Individual Candidate Response

Candidate A
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Candidate B
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| Examiner Comment |

Candidate A

This candidate is clearly capable of more than delivered in response to this question. The candidate
opens promisingly with a definition of nervous shock (psychiatric illness), but the definition given is weak.
The material selected by the candidate is appropriate and is clearly and logically presented and primary
and secondary victims are identified, but the response is largely descriptive rather than discursive.
Description of appropriate case law does not remedy the situation.

Marks awarded 9/25

Candidate B

This response opens with a very positive and full definition of nervous shock. Basic elements of the tort
of negligence are discussed and primary and secondary victims of negligence are clearly distinguished.
The candidate then proceeds to provide both a clear and concise explanation and discussion of the
limitations of proximity, space and relationship. This candidate demonstrates well developed skills of
selection, logical application and presentation.

Marks awarded 17/25

| Question 2 |

‘The tort of nuisance sets out to protect the right to use and enjoy land without interference from others
and to balance such rights between neighbours.’
Critically assess the extent to which you consider that this aim is achieved. [25]

| General Comment |

A good answer to this question will involve an analysis of the elements of the tort of private nuisance,
namely indirect interference, reasonableness of actions and of the extent to which interests are balanced
by taking into account the complainant’s sensitivity, locality and duration of the alleged tort, and the extent
to which some sort of damage needs to be caused.

The response will also consider the extent to which available defences (such as prescription and consent)
and remedies (such as damages, injunction and abatement) enable the aim of balance to be achieved.



| Individual Candidate Response
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| Examiner Comment

Candidate A

This candidate has produced a narrow and mainly descriptive response to a question expecting at least a

degree of analysis in the answer.

This candidate has fallen into the trap of failing to select appropriate

detail from their knowledge base. It is not deemed appropriate to discuss public nuisance in response to
this question except as a passing reference. In the context of private nuisance, the candidate does raise
some valid points, but the candidate hasn’t really used them in a way appropriate to answer the question

actually posed.

Marks awarded 9/25

Candidate B

The candidate presents a detailed explanation and discussion of all areas of relevant law and, although
there may be some imbalance, a coherent explanation emerges. Private nuisance is clearly defined and
a detailed analysis of the components of the tort of private nuisance is provided. Appropriate legal
principle is selected, used to formulate an answer to the actual question posed and supported by

reference to case law throughout.

The necessary skills have been well honed and a well-rounded,

balanced and meaningful response has resulted.

Marks awarded 20/25



| Question 3 |

Critically analyse the protection offered by the tort of trespass to the person and its impact on personal
freedom. [25]

| General Comment |

Trespass to the person has now lost most of its significance in litigation in respect of personal injury and
today arises mostly in the area of civil liberties, often associated with allegations of improper police
conduct with regard to interference with freedom of movement. A good response will identify trespass to
the person, in the form of false or wrongful imprisonment, and define it as the unlawful prevention of
another from exercising their freedom of movement. The candidate will analyse the components of the
tort, viz. imprisonment as in a total deprivation of the ability to move in any direction, a deliberate, positive
act as opposed to a careless one, knowledge of detention, the mental element and the possible defences.

| Individual Candidate Response |

Candidate A

TreSpase v parson i tort hos been broten ko four (4) ditterent fypes.
Birst type wowd colied GS bokesy . Batteryy ® dofned 08 toudhing withoud consant .
For thig to be vew safvfiod , the Parson most show that the porty ars intanteraly

Qres—ard © dong Soma act by—feudiingeasd which ® Lses forae.

“the Qocond tupe OF ‘trosposs wowd bo AsSamt- hssant woutd bR gomathing

fhat crffemnt fom boftery . Por batkery to bo contbied in Coutt , thate must -ee—teest

ghowe that touching without Gonoent . In PRoautt , thofe need not touching as Q
requiament . Fof 0SSamtt to be 2stobiishad , the person muct Saye word that ®

threotening o the Othar pares , then & would sgtobichad .

Tord mpe Wil be  Folse mprisonment . Rause anptingonmant weuid maon
03 wrongly arcest gomeone ard keep gomeeng in a gpaci®c  ploces and prasent

Wm or har tunning Gut of e QP,G.U‘P-?C place . 1P, a pavon & daetained in a

room and mel=—tet- Not Guen out B a (ong perfod , fhan , ts I coums tha

parties Trespase fo peron.




Howguer, fhe furth wpe Wit be The rute in (OBNSON v. pownton .

The rase i fhot Goe ® B preosnt peopls < fom mopng @ 8eress foee. TR
o2 wap about A piInhEF friend making @ @eous Foke an fhe plmbfé
huusbard , e fignd +old da plainker faok 3 your husband had duolusd in @
Sereue accident and bodley Frguud " fegar heord bip e pmy\h‘&, e peinkff
fEored A nrivoL® Shocle |, HiarsPoR ,Hn Court Lg,l‘d:’m Refondant woe Kabe
oh #uaS Grcamstancoy, e fype of frespass )«(;td not apkected e bodey of
Pnh® | but & Qom fo be MORe arfous ,/és & becance , Hue type of tredposs
directly oraste affacted Hha Plaibif w}é-

Thewdore . we ®wd nobee Hiot Hare R a (ot Of protedion hes been
dong tonorde to preeach. protack perconal Gnadom -

Candidate B

Tort o~P Ares pass 1) pwon ray. bse oQ_quMOP as an
uV\(GWPu( aCfF aad W 'f'or'f'uouy M-f.,bw»[ ca ude pﬁ\qgh—/q/(
WW"U +v e bcrson The quks’h\an oczke o d:sc,uS:/o.ﬂ n
He 3 vvv-Feohan offd loq +he tot of froppass o e
p¢r§om ond s ,m;mc«{ on Moﬂq// #@,{oﬂ,\ 1,,{. 0/p
"Tﬁg?a&S <o pLiSon W0u(d ‘ncludy aS‘SauH" bkﬁ,(,-j P 4

Pals e tmprisonane -
) 1

Bssauld rs an 2t which nfenfronally orvscs anofles
parSan <o aoprQLwnd’ Fhe Yat cfon Q-f Tf{’lm.(d)"(f( un ’(w«ﬁU
,Hra on hes pirSon s Hafed o the caye afp
| CO[{MS v Wf’COOk I the case 0( traland aned Gngtanzg |,
M eourfs haye odinded aSsaul -+ incluedy werds  alone .
Yhwtvtr, words will net be aSSAUH (.F uged 3o a M"\
ok doesrt  Shew Heaf Thts was donfirmed A the

east 0 Tubeville v favagg-




%wwv i _words pufs A Mt6fonable expeetnfion in e

ooy mant” ot foocf-fvu s fo bz Mﬁkdammd-fdm

nl woend oot "r'j’D thL HC’!CK " WP‘Q’IS’ VMLK’T.

HAW w ajving O.F ACLBnct\.ed .g:-f W o Vlfyf,eh"/ QQSﬁ/f’(

MAWWJ 0‘«950&(41‘,‘ 2] COWPTLS"% can be seen y,\-—f'f,\,( ose

| mas V NU o Mingworters whire H wes he (of W
et mogt be rzagonable ﬁgf‘aumdg fPor Y e

violence . This svgacsts Hhat 'Pm’ (prO'f‘?qLV‘U" tndertlais

o rfnous  alaim, c(auim.nmf Mmust ghen reesonable QX{)&#W/?W:‘.

?‘0"“ @W\MpLL b b case of gt G.(apq__lo\){/vgnz patn‘f\m +he

Gun o %maoMNM; rMANNRy  2Vin %UQL +te onUMM

kn.qw was Nect loaotcag tvwal an QS‘SauH becawnge an

unloaded gun can IGU inflict L‘“'?K

The next ddaim pould be DDAFW wheh vs e acfuad

Arect omd Trttadfo pa ln-['(cﬁom and apphcecﬁon of

M/{Wﬁ,d aﬂ)r(z on ou&a"{'f/\l,r’ px,rs’ow w!'ﬂ/\m/‘f' Fhei

constat s ofaded 1n Cole v7um£r e Fouching o
onother n arqer ts boffery - ’V\ C"((‘gg J/om(wcks

cavt  Ahe ww«f A gfedfe —‘F4’m+v’?f~t broad prmo:pLe MUS—/'

be &ub[écf + exceptron

A\l

For waqu to_sucted fnert must be an eloweat of ﬁ’)rrf hd

no mq,“ifﬁmem‘ —Qor violend or dnfury- For mwpl(? m cC

| Devon and Cormuuq” an unwaw £res was deoued 4o
by bodtery oad ?w Nash v Sheoy causing a  Skia

[4

J J
Cowmplant “by applUing wrang plemical Was baHe
| o0 ) J
a8 well -




For battery fte ofter olement rgulred is dhe wettfion
ol ’fvudnina(t’f%{ cl@imang OJWV@‘L‘ c»vz(,egsm,ﬁ tn ot
ngﬁC,qnd—JH cavse dfp mcﬁon Wl[( On(q bz ml(eu,q_g[
}.F' +e oQ,Q,tham‘ Srftndo nally 401”@9 z&rd LrecHy or fhe
cta‘lwtanf Uv‘lwfin'hona( Pffc#on of tnlfury would ynly allow
He claimant 45 have o cage I Mf/%]"ﬁée as WMJM

Lefang V_Cooper
4 ;

A C"“ﬁ‘flvlrsq oarse yhen Fie Courd of A/pp(ﬁ«? s\ d thad

,ﬁ,f@z mMmust be ng—h;,, touehing as way WJO‘ fn_WilSon v
Prmq|¢ The ¢ty crifiddsm M aroSe avC Hoad AoSﬁl'ﬁq{)‘
anuQ oapthe and L nwaning ts unclar Hwas also

u%g—fcof b\j J- Mardsn Fhat *f’drs re,?um(mcn'f h-(’ all o wiedd
weuld WBad Ay configron in sexual harassment coages
as claimaat pudl ce,Qqu/hdam:f havs a dt&mff underStandts

of Ws'hltﬂ

Doubl was _Cag} 0« e casc c_ﬁ Wilgon Vpr/‘nqll tn RCFE
wiere B aas sfafted Phat hoshle «mw,&mo\ may not b
ngus:aro) 4o prvve (oq-va[ In Brown's aaS’Q Hhusge ot?
lovds cdw@rMJM in Tovder 4o dedborming whether
an dct WM Ms«ﬁ(.e,ou woudh paed o look af

whetter i was MWMWﬁJ Heneg q@ot(owiw e cafe O@_ﬂ‘/
wi Heallh Prettio i % i oo Wl d “ppd/«fw M@Sfﬁﬁ‘ﬂ

S et o rurumtm@mf

Yoo dner heqwremwf s-rf s phad A W
dct muSt caust  Aireof o(ﬂm@fz ngﬁq(-{— and lwuk](rq ol 5o

J
2o n SHfeg orinina U,WQQM Mnd,er W,«Ig &qa n st

Porsons Aed 1861 Tl/uzfq%,a , A olat mand rwa/q 6(-?-( He verd)
o an 10e CHMIW cosl o8 oidence 1w iprava £t Torfuo

da\m/\



]

LO\("H\,‘ “'O"ﬁwug’ cloim d-P -Pq(;‘q ,MpriﬁlnMr\'f wl/\(o[/\ s

ne A 0»3 e ulawtd "MM?'?HV\ af cangtraid
pon onofter's fleedom av-P moyoment 'f;'vrv\ o Pa'"f??toéar

m M‘HMML‘ Huos Pt pm‘f(ds a_persor A’rwfmm-ﬁ he

ﬂ(nsm'f aufo A person alSolvd ‘Ru,a@m ap movemird:

Thos , i Plere 15 a reagonzble Meaas oY ngal/JQ’,«er,

il be ne rmpnsonw+ as waz helod in e

oSt o{’ g}(-;} vV G‘Uﬂ_o,g A p—crg,,nac!— alse be .ﬁ;‘,lg,o{q

Joprisoned withowt bi tao wled e acconti g to A cove)

_P Murﬂtw fo  held bq-f/&e Houge @r-fi Low(? Lord q"’ﬁp L5

g_k\-(z/i h/\ e g2 d case HrarAt fﬁ & person XK unqware

G—C VH'*-Z ‘Pr\(:{ PMDVI‘SamMer vk 91,170.)4,.20[ no Ltélmq,

-

he con c[qrm 0.«‘(‘4 horminalt a(aqur?
J-
P tey B K claimant o fucceed Plse/”

)rgﬁﬂgo,\m_enJ pe Flref VFC\L clomanst rmuBF M M

he was aO‘FMNq a&zp rive d 0-{’ b 5 {iécﬂ/'q “The dﬁﬂwp@av{f"

power and m‘ftmsfwn"h’ Ao So 1 /‘ns*u,(ﬁdgné as s—{wﬂed jn

2 v Bourneweo d G mmonity and Meorfa ! Heaft, .

J

There most bt o positive aect Al not Mf‘z(q careleSshesy

Succee d Th -Q\(SQ }mpﬁ“ﬁ’vnw@m‘ hn S’a;{arss ca9< /—F w-y

hel d Mot locing %W M T foilef oubbex by 2

dq%hvz lock why ot Fulse tprisg puant because —fAm

ey no Aiceck act

Nowever 4v a clavm of tres pags v ppSon, FHrere ac

Mn@w Hraf ‘Q.O:PV.QFY HMe cloimm - erS"H'q 'f”Mm be  ConSeaf
wk.ok ean L qmzn by werds ool corduct. ln Jeneral
pogon Ts daw@c’/fv consent fo_a rrearonable era aP
phgsucal cortact £y Soctal trdtraefon, which Mc/(ov@w

Py cQa:[o} nef L aad g/?’(?"fs




The Powers 01(’ orrest wxepisable ’Db( co~stable  or pnva:[
Ot“h’.uns wnker PACE het 1Y can Slso be o oﬂg,(},,oe

w e e dzﬂgn&an‘f L’W'/S CaMM/‘f"fd A aring . 'H‘DWQWV
e mogt be «ho/o‘ Hoaf he S unRer swvizet andd @Abz
dotd agty e qrowds of2 arest. | o private cHan
mabrg Hee ara&f{}b\& s JM,@J auc;/’-f»LQ owvreeted <
the polre  ag Seon oz lpmgﬂ'é{z-

Puwf’&(r dz,ggn“ h{s ™ 5‘@({7, o@z'f?em wﬁ»cr( @« p—M&n
MY use reagunalle rﬂfce +o Kefy 4 he M&Iﬂ 44"'{"(
\ousm , or hig mpﬁ»m from _adface A wrSon ey
MALL a Wi stabe / Pt~ f?qL\-F o de-f OC?:)QACI’
n such a Q(Mon e ertming IQW allows 2 Q’Mﬂd"’?f

1o &t’wﬁ?qw(/ "HM -Qhofs ol he I/Lomg—Hq bdmw_d%ﬁm
<0 b(\é\g E;/m“g 3|;Lo£\ as Rv w=/amr ﬁn@p gi;rv(v

D -

—————

ln CUV\C((/?(\OA', mfcd-ran A%eo/dwf’ under 'f"”f/SPﬁff
o persen s wide Vp Fermg 0~P i3 applcation vaW.

He dlszﬂU\C&? appcar 1o mzfﬁ\gw/( a ch,M unde, My
‘%F'h‘\OULS act: *’\(hcl an(U\ cas<s wher +he on:Pw:ls

Ro wof mopiu can be S'Mcf + a%foe qc?,eq/uo:f‘e
!)fm%aﬁo"' “h DWV\ —Pmadom

Y

| Examiner Comment

Candidate A

This response is a prime example of one from a candidate who has learnt basic rules and can provide a
basic explanation of them but has almost totally failed to use that knowledge to actually answer the
question posed. This candidate has produced a basic description of the elements of the tort of trespass,

but critical analysis in even the most basic form is totally lacking.

Marks awarded 8/25



Candidate B

This candidate has produced a very detailed description of assault, battery and false imprisonment and
has illustrated the principles with copious case law references. Whilst true critical analysis is somewhat
limited, the candidate at least starts to introduce areas of contention such as powers of arrest and
interference with freedom of movement. The response could have been further improved if the candidate
had explored the relationship between personal freedom and community interests in much more depth.

Marks awarded 18/25

| Question 4

Omar was employed by Gulf Estates Ltd as a steel erector. Whilst at work, he fell 20 metres; no safety
harness had been supplied by his employer. He was taken to hospital where he was examined
immediately by a doctor, who said he had broken his left hip and damaged his right knee. He was given
painkillers and then left to await further attention. He died while waiting for further treatment. The cause
of death was bleeding caused by internal injuries.

Omar’s wife now wishes to sue for compensation for her husband’s death. Advise Gulf Estates Ltd and
the hospital staff as to their potential liability. [25]

| General Comment |

A good response will set the context by outlining the essentials of the tort of negligence: duty of care,
breach of duty and resultant loss. Focus should then be turned to the breach of the duty of care in
particular; the defendant's breach of duty must have actually caused the damage suffered. The
candidate will discuss Omar’s employer’s liability for failing to supply him with a safety harness to wear
when working at height and the responsibility that the employee might have for looking after his own
safety while at work. On the face of it, the employer would appear liable to some extent for his death,
unless it could be established that the negligent diagnosis by hospital staff broke the chain of causation.
Candidates must examine the ‘but for’ test (Barnett v Chelsea & Kensington Hospital Management
Committee, Brooks v Home Office) and consider whether the cause of death was the internal injuries
occasioned by the fall or whether Omar wouldn’t have died had his injuries been correctly diagnosed and
had he been appropriately treated immediately. Could this be a case of multiple causes (Hotson v East
Berkshire Health Authority)? A conclusion should be reached which is clear, compelling and fully
supported.

Individual Candidate Response
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| Examiner Comment

Candidate A

This candidate has begun to indicate some capacity for explanation and analysis by introducing some of
the issues, but the response is largely descriptive and any explanations offered are limited, superficial
and not substantiated by case law examples. This is a rudimentary response which demonstrates a basic
understanding of the elements of negligence and vicarious liability of employers, but causation and
remoteness do not receive the attention warranted by the scenario involved. .

Marks awarded 8/25

Candidate B

This response illustrates a limited explanation of all parts of the answer, but there is some lack of detail or
superficiality such that the answer is not fully rounded. It would have benefited from an introductory
paragraph or two which contextualise the answer rather than starting straight in to an analysis of the case
in question. Nevertheless, the issues of vicarious liability and consent are dealt with quite well and the
issue of causation and a potential novus actus interveniens are dealt with very fully.

Marks awarded 16/25



| Question 5

The Dimple Gold Cup is a horse race that takes place at the famous Braintree racecourse in England.
On the day of the race the horses were being loaded into the stalls from which they were to start the race
when two of them reared up and threw their jockeys to the ground. One of the jockeys, Bob Jameson,
badly damaged his spine in the fall. His horse, Whisky Galore, ran across the racecourse, leapt the
surrounding fencing and knocked over and trampled several spectators before being caught. One of the
spectators, Gemma Grouse, sustained two broken legs in the incident.

Consider the liability of the race organisers and the owner of Whisky Galore and whether they can
successfully defend any action taken against them by Bob or Gemma. [25]

[ General Comment |

A good response will recognise that this scenario addresses the commonplace issue of public events and
the liability in negligence of event organisers for injuries sustained by those who attend the event or
participate in the event as a consequence of alleged negligence. An outline of the principles of
negligence will be given and clear distinctions will be drawn between those who take risks as a day-to-
day consequence of an occupation (the jockey in this case) and those who do not (the spectators in this
scenario). The general defence of volenti fit injura (consent) will figure largely in the response and clear,
compelling conclusions will be drawn.

| Individual Candidate Response
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| Examiner Comment

Candidate A

This response is a classic example of one from a candidate who has been able to learn the legal
principles but who either has not acquired the skill of application or simply has not completed enough
practice examples to know that knowledge has to be applied. The candidate has demonstrated an ability
to regurgitate notes on how the basic principles have developed, but has not recognised the relevance of
defences that can be raised to counter claims in negligence.

Marks awarded 10/25

Candidate B

This is an example of a candidate who has presented a limited explanation of all parts of the answer, but
there is some lack of detail such that the answer is not fully rounded.

The response would most definitely have benefited from an introduction to set the scene before
embarking on the analysis of the scenario. However, the candidate does deal with duty of care, standard
of care, breach of duty and resultant loss and applies the principles to the scenario in a coherent, logical
and structured manner, using apparently well-practised skills. The issues of remoteness of damage and
the possible defence of consent are tackled but somewhat superficially and not well illustrated with case
law, but nevertheless, clear and compelling conclusions are drawn.

Marks awarded 18/25



| Question 6

Kelly visits a lake in her local park on which boating and other activities are allowed by its owners,
Glendale Borough Council. It is a very warm day, so Kelly decides that she will go for a swim, even
though the Council has displayed numerous signs around the lake that say, ‘Dangerous water; no
swimming.’ Kelly injures her back and neck when she dives in at a point where the water is too shallow.

Assess Glendale Borough Council’s potential liability under the Occupier’s Liability Acts 1957 & 1984 for
the injuries sustained by Kelly, and whether they can successfully defend any action that might be
brought. [25]

| General Comment |

A good candidate response will recognise that the scenario addresses the issue of an occupier’s liability
for injuries sustained by entrants to their premises. The candidate will identify that public parks are, by
definition, places where members of the public are invited to spend recreation time and that it would
appear therefore that Kelly would have entered the park as a visitor and as such, GBC would owe her a
duty of care to ensure her reasonable safety in the park (Occupiers Liability Act 1957). Candidates
should examine the common duty of care imposed by S2(2) and consider whether or not that duty had
been discharged and draw clear, compelling conclusions supported by reference to case law.

| Individual Candidate Response

Candidate A
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Examiner Comment |

Candidate A

This response is typical of the candidate arriving at an examination insufficiently rehearsed in examination
technique. The candidate clearly begins to indicate some capacity for explanation and analysis by
introducing some of the issues, but explanations are limited and the candidate has made absolutely no
attempt to contextualise the response with even a rudimentary introduction It is apparent that the
candidate does appreciate that an occupier’s liability towards lawful visitors and trespassers does differ
and that the concept of the age and understanding of the visitor can affect such liability. However, the
examiner has been left to read between too many lines by this candidate; valid points are made and a
degree of understanding is implicit in what the candidate has written but too much inference is required
for the candidate to be awarded any more marks.

Marks awarded 10/25

Candidate B

On first reading this would appear to be a well structured and detailed response to the question. A
second reading suggests that the candidate lacks certain ability to select appropriate material to include
in the response. Information that is of only marginal relevance is included perhaps at the expense of a
more detailed analysis and discussion of the more pertinent aspects. That said, the candidate
demonstrates a good understanding of the principles set out in the Occupier’s Liability Acts 1957 and
1984, illustrates them fully with relevant case law, applies them appropriately and draws strong
conclusions.

Marks awarded 17/25
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Discuss the role of the Crown Prosecution Service and its significance in the
administration of justice in England and Wales. [25]

The CPS deals with the vast majority of criminal cases ab initio.

Credit should be given for any historical consideration of the setting up of the CPS in 1986, in
response to the growing demand for a prosecuting body independent of the police, in the wake of
the Maguire, Ward, Birmingham 6 cases in the 1970s.

Organisation — 42 areas, corresponding to local policing authorities, each headed by a Chief
Crown Prosecutor. Staffed by lawyers, case workers and administrators. DPP appointed for
5 years as head of the whole service.

Early problems e.g. rights of audience, lack of funding and direction, hostility from police etc.

Work of Crown Prosecutors in Magistrates’ Court and of CPS Higher Court Advocates in Crown
Court as a more recent development.

Particular credit should be given to those who point out the recent closing of the gap between
police and CPS in the wake of the introduction of CPS lawyers in major police stations and to
those who offer any thoughtful criticism of this.

Consider critically the options open to a judge when a statute appears to be imprecise or
contradictory. [25]

This is a straightforward question on statutory interpretation and one would hope for some
passing recognition of the role of the judge and the courses open to him/her. For a top band
answer expect a discussion of why a statute may be imprecise or contradictory.

The three main rules should be covered, supported by case law in the better answers, as should
the battery of statutory aids.

Some critical awareness of the growing importance of the purposive approach should be
apparent, along with an understanding of the significance of the ruling in Pepper vs Hart.

Answers covering the ‘3 rules’ only should not reach the two top bands.

‘There is far too much delegated legislation and too little known about it.” Evaluate the
advantages and disadvantages of delegated legislation, and consider to what extent you
would agree with this statement. [25]

The question asks candidates to define clearly what delegated legislation is, how it arises and
why it may be fraught with dangers. The reason for its sheer abundance should be considered,
along with the problems that may arise. Similarly, its unknown, unpublicised nature should be
discussed, given that ignorance of the law is not generally a defence.

Candidates should look at ways of keeping it in check, in particular parliamentary scrutiny and the
possibility of challenge where legislation is ultra vires. Where a candidate does not address
controls then it is still possible to reach the highest mark band but the answer must be excellent
and include some case law.

Some sort of conclusion should be reached.
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‘Twelve people ignorant of the law, directed by a judge who is likely to be wholly out of
touch with ordinary life.” Would you say that this is a fair description of a trial in the
Crown Court? Give reasons for your answer. [25]

The question asks for consideration of the roles of both judge and jury in the Crown Court.

Some explanation of the method by which a jury is selected is required; their task at court;
whether they are up to that task intellectually; cases where the jury has been shown to be
manifestly perverse or unreliable; and the effect of all this on the defendant. Purely descriptive
accounts of juries will not reach the higher mark bands.

The much-repeated argument for abolition of the jury in complex fraud trials is of relevance.

Candidates should then look at the role of the judge in summing up and directing the jury;
whether defendants suffer as a result of the generally esoteric and privileged background of the
judiciary.

Better answers will perhaps consider past cases where tensions have arisen between judge and
jury and attempt to reach a conclusion as to the fairness and efficiency of the whole process.

Answers should consider both judge and jury and any imbalance marked accordingly. MAX 21
for omission of judge entirely; MAX 14 for purely descriptive discussion of trial in the crown court.

‘The system of precedent merely slows down the proper development of the law.’
Discuss this statement. [25]

Candidates will need to define ‘precedent’, touch upon its origins and explain how it operates
through the hierarchy of the courts.

The role of the House of Lords and the importance of the 1966 Practice Direction need to be
considered. Any critical discussion of its limitation should be rewarded.

Candidates might usefully touch upon areas of law which have been brought into line with
contemporary society by over-ruling e.g. child trespassers in BRB v Herrington, marital rape in
R v R; and the rationalisation of the law in cases such as R v Shivpuri. For purely descriptive
answers MAX 13 where answer contains no case law at all. MAX 18 for a purely descriptive
answer which includes some case law.

‘The courts are the very last places in which a litigant would be advised to seek resolution
of a civil dispute.” Discuss the strengths and weaknesses of the civil court system.
Consider the alternatives to taking a civil case to court. [25]

Candidates should look at the shortcomings of the civil courts — slowness, expense, formality etc
— and consider whether there are better alternatives, notwithstanding the Woolf reforms in recent
years. Those who nonetheless see merits in the orderliness, finality and authority of the courts,
particularly their adherence to precedent, should be rewarded.

Marks should then be awarded for any decent discussion of the alternatives available e.g. small
claims court, A.D.R. and tribunals, with an awareness that not all of them are a panacea for all
kinds of dispute.

Furthermore, good answers might pick up on the weaknesses of the alternatives — representation
problems, lack of finality, the uneven system of appeals etc. ADR only MAX 18. If answer
discusses only civil trial then MAX will be 18.
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1

(a)

(b)

(c)

(d)

The police are called to the scene of a burglary at Fawlty Towers. As they arrive they
see Brian Biggs running away. He is arrested on suspicion of burglary and taken by
car to the police station. On the way, the police ask him what he has done with the
stolen property and he replies ‘...You’ll never find it. | threw it down a drain.’

Explain whether the conversation in the car can be used as evidence in court against
Brian Biggs. [10]

This question focuses on the provisions of PACE and the relevant codes of practice.

The relevant section here is s.78 which, considers the exclusion of unfair evidence and also
code 11.1. Taken together the evidence of the conversation in the car may be excluded as it
is unfairly obtained. This depends on construction of the two sources and should be
generously marked where candidates identify the issues and the relevant sources. MAX 5
for no specific reference to sources. MAX 8 for candidates who refer to section obliquely but
not specifically.

They arrive at the police station at 2.15pm. At 2.30pm, Biggs is seen by the custody
officer, who orders him to be held for questioning. Biggs asks to consult a solicitor
but is told that his request will not be permitted at present, as a Detective Constable
wants to interview him immediately.

Discuss whether the treatment given to Biggs at the police station complies with the
requirements of the present law. [10]

The relevant source here is s.58, which covers access to legal advice. Candidates may be
aware of other relevant material including reference to Code C and availability of information
concerning legal advice. MAX 8 candidates who refer to section obliquely but not
specifically. MAX 6 for overall good discussion but wrong conclusion

Biggs is interviewed under caution. He denies the offence until the Detective
Constable tells him that, if he confesses to the burglary, the custody officer will give
him bail. Biggs then admits the offence and says that he gave the jewellery to a friend.

Discuss whether evidence of his confession can be used at his trial. [10]

The candidate here must consider the admissibility of the confession under s.76. The source
material is given in considerable detail here so the candidate would be expected to apply the
section in detail in particular whether the offering of bail would be considered to be
oppressive. MAX 8 for oblique reference to source material.

To what extent do you think that the Police and Criminal Evidence Act 1984 protects
the rights of those detained and kept in custody? [20]

The candidate will need to understand PACE in detail. They may choose to focus on one
section such as stop and search; and credit should be given to a comment such as there is
evidence that the police use these powers discriminately so some members of the population
are stopped and searched far more than others e.g. ethnic minorities. They may consider
the more extensive powers of the police in relation to serious arrestable offences which are
treated differently. Any sensible comment supported by the PACE should be credited
generously. MAX 10 for discussion based only on source material and for no inclusion of
original material. A good candidate who adds details of other relevant legislation which
protects the rights of detainees can be credited where included sensibly.

© UCLES 2007



Page 3 Mark Scheme Syllabus Paper
GCE A/AS LEVEL — October/November 2007 9084 02

SOURCES
Police and Criminal Evidence Act 1984
s.58 Access to Legal Advice

(1) A person arrested and held in custody in a police station or other premises shall be entitled, if he
S0 requests, to consult a solicitor privately at any time.

(4) If a person makes such a request, he must be permitted to consult a solicitor as soon as is
practicable except to the extent that delay is permitted by this section.

s.76 Confessions

(1) In any proceedings a confession made by an accused person may be given in evidence against
him in so far as it is relevant to any matter in issue in the proceedings and is not excluded by the
court in pursuance of this section.

(2) If, in any proceedings where the prosecution proposes to give in evidence a confession made by
an accused person, it is represented to the court that the confession was or may have been
obtained-

(a) by oppression of the person who made it; or

(b) in consequence of anything said or done which was likely, in the circumstances existing at
the time, to render unreliable any confession which might be made by him in consequence
thereof,

The court shall not allow the confession to be given in evidence against him except in so far as
the prosecution proves to the court beyond reasonable doubt that the confession
(notwithstanding that it may be true) was not obtained as aforesaid.

s.78 (1) Exclusion of unfair evidence

In any proceedings the court may refuse to allow evidence on which the prosecution proposes to rely
to be given if it appears to the court that having regard to all the circumstances including the
circumstances in which the evidence was obtained the admission of the evidence would have such an
adverse effect on the fairness of the proceedings that the court ought not to admit it...

Code C 11.1 Following a decision to arrest a suspect they must not be interviewed about the relevant

offence except at a police station or other authorised place of detention unless the consequent delay
would be likely to lead to interference with or harm to evidence connected with an offence.
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2

(a)

(b)

(c)

(d)

Mustafa decided to install double-glazing at his house and he chose a local firm ‘Beta
Windows’ to install it. The price for the work, including the windows and other
materials and the cost of fitting, was agreed at £5,000. The work was completed on
time and Mustafa was satisfied with it. A few weeks later he noticed that the frames of
the window had begun to rot and there were now some gaps between the window
frames and the walls of the house. Consider whether Mustafa has a claim against
‘Beta Windows’. [10]

The facts are based on the Supply of Goods and Services Act 1982.

The facts suggest that several sections of the 1982 Act will apply. Ss12 and 13 will apply to
the fitting of the windows and ss.4 (2),(2A) and (4) and (5) should all be considered as they
are all potentially relevant. Clearly windows supplied are not of reasonable quality.
Good answers in the top band must apply the relevant sections and come to a conclusion.
General references to the source material will only reach the middle bands. Candidates who
fail to mention the source material at all will remain in the lower bands, marks will only be
awarded where they identify the nature of the problem. MAX 8 for reference to source
material without application. MAX 7 for reference to only one part of the statute.
Source material relevant to [a] but cited in other sections may be credited where sufficient
connection with statutory authority of [a] is made.

If Mustafa decides to sue ‘Beta Windows’ in which court will the action be heard?
Explain, giving reasons, whether it will be allocated to a ‘fast track hearing’? [10]

This section requires consideration of the civil court system. The appropriate court here will
be the small claims procedure in the county court in view of the amount claimed but if the
facts warrant it this may be tried under the fast track procedure in the county court. MAX 8
for only looking at one venue. MAX 5 for general discussion about county court as
appropriate venue.

Given the provisions of section 4 (5) of the Supply of Goods and Services Act 1982,
what claim would Mustafa have against ‘Beta Windows’ if he used the windows for a
different purpose? [10]

This part of the question focuses on s.4(5) SGSA 1982. This suggests that even a different
use by the purchaser may leave the supplier liable for defective goods. MAX 4 for merely
writing out the section. MAX 6 for reference to statute and basic discussion. For MAX 10
there must be some general discussion.

Discuss the merits of the current process for hearing cases in the civil system of
justice. [20]

A good answer to this part will explain the problems in the civil system of justice. These were
identified by Woolf, as excessive and unpredictable as well as cost, delay and complexity.
The proceedings were too adversarial. Key features of the reforms: unified set of civil
procedure rules; claimant offers to settle and the use of single joint experts; allocation of
cases to small claims, fast track or multi-track according to their value and complexity.
Better candidates may also identify the encouragement given to the parties in the use of
alternative dispute resolution. Mention may also be made of case management and its
benefits and its link with alternative dispute resolution. Credit for general discussion of
adjudication of civil disputes in courts. e.g. Use of precedent or the merits of adjudication by
the judiciary.

© UCLES 2007



Page 5 Mark Scheme Syllabus Paper
GCE A/AS LEVEL — October/November 2007 9084 02

SOURCES
Supply of Goods and Services Act 1982
s.4 Implied Terms about quality and fitness

(2) Where, under such a contract, the transferor transfers the property in goods in the course of a
business, there is an implied condition that the goods supplied under the contract are of
satisfactory quality,

(2A)For the purpose of this section and section 5 below goods are of satisfactory quality if they meet
the standard that a reasonable person would regard as satisfactory, taking into account of any
description of the goods, the price (if relevant) and all the other relevant circumstances,

(4) Subsection 5 below applies where under a contract for the transfer of goods the transferor
transfers the property in goods in the course of business and the transferee, expressly or by
implication makes known —

(a) to the transferor,
any particular purpose for which the goods are being acquired

(5) In that case there is (subject to subsection (6) below) an implied condition that the goods supplied
under the contract are reasonably fit for the purposes, whether or not that is a purpose for which
such goods are commonly supplied.

s.12

(1) In this Act a ‘contract for the supply of a service’ means, subject to subsection (2) below, a
contract under which a person (‘the supplier agrees to carry out a service.

s.13 Implied term about care and skill

In a contract for the supply of a service where the supplier is acting in the course of a business, there
is an implied term that the supplier will carry out the service with reasonable care and skill.
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Assessment Objectives

Candidates are expected to demonstrate:
Knowledge and Understanding

— recall, select, use and develop knowledge and understanding of legal principles and rules by
means of example and citation.

Analysis, Evaluation and Application

— analyse and evaluate legal materials, situations and issues and accurately apply appropriate
principles and rules.

Communication and Presentation

— use appropriate legal terminology to present logical and coherent argument and to communicate
relevant material in a clear and concise manner.

Specification Grid

The relationship between the Assessment Objectives and this individual component is detailed below.
The objectives are weighted to give an indication of their relative importance, rather than to provide a
precise statement of the percentage mark allocation to particular assessment objectives.

Assessment Objective Paper 1 Paper 2 Paper 3 Paper 4 Advanced Level
Knowledge/

Understanding 50 50 >0 >0 >0
Analysis/ Evaluation/ 40 40 40 40 40
Application

Communlpatlon/ 10 10 10 10 10
Presentation
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Mark Bands

The mark bands and descriptors applicable to all questions on the paper are as follows. Maximum
mark allocations are indicated in the table at the foot of the page.

Indicative content for each of the questions follows overleaf.

Band 1:

Band 2:

Band 3:

Band 4:

Band 5:

The answer contains no relevant material.

The candidate introduces fragments of information or unexplained examples from which no
coherent explanation or analysis can emerge.

OR

The candidate attempts to introduce an explanation and/or analysis but it is so fundamentally
undermined by error and confusion that it remains substantially incoherent.

The candidate begins to indicate some capacity for explanation and analysis by introducing
some of the issues, but explanations are limited and superficial.

OR

The candidate adopts an approach in which there is concentration on explanation in terms of
facts presented rather than through the development and explanation of legal principles and
rules.

OR

The candidate attempts to introduce material across the range of potential content, but it is
weak or confused so that no real explanation or conclusion emerges.

Where there is more than one issue, the candidate demonstrates a clear understanding of
one of the main issues of the question, giving explanations and using illustrations so that a
full and detailed picture is presented of this issue.

OR

The candidate presents a more limited explanation of all parts of the answer, but there is
some lack of detail or superficiality in respect of either or both so that the answer is not fully
rounded.

The candidate presents a detailed explanation and discussion of all areas of relevant law
and, while there may be some minor inaccuracies and/or imbalance, a coherent explanation
emerges.

Maximum Mark Allocations:

Question 1 2 3 4 5 6
Band 1 0 0 0 0 0 0
Band 2 6 6 6 6 6 6
Band 3 12 12 12 12 12 12
Band 4 19 19 19 19 19 19
Band 5 25 25 25 25 25 25
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Section A

In Gibson v Manchester City Council (1979), Lord Denning expressed a view that in
determining whether a contract was formed, the court should look at all the negotiations
between the parties, rather than simply at offer and acceptance.

Evaluate the arguments for and against the view expressed in this case by Lord Denning.

There are many contracts that do not fall neatly into concepts of offer and acceptance. Contracts
for the sale of land are classic examples, but there are many others (e.g. Clarke v Dunraven)
where the circumstances are far from clear-cut and where the concepts would have to be
stretched and artificially interpreted. It is in this context that Denning spoke out in the Gibson
case.

Denning’s view has both supporters and critics, but has on the whole been rejected by the courts
as being too uncertain and allowing judges too much discretion. Candidates should explore the
alternative all or nothing approach of offer and acceptance and consider what should happen fif,
applying the rules, there is clearly no binding contract and yet allowing a retraction from an
agreement would cause hardship. Candidates who have read widely may mention the notion of
quasi — contracts in such circumstances and should be given credit for it.

It is sometimes useful, however, for courts to be more objective and look beyond offer and
acceptance to the intention of the parties. In some instances, parties may be in agreement and
yet no actual contract was intended.

Informed debate and a clear evaluation of points raised are expected.

Innocent parties to a breach of contract are entitled to such damages as will put them in
the position that they would have been in if the contract had been performed.

Using case law to support your arguments, analyse the extent to which this statement can
be substantiated.

Candidate response ought to analyse the three principal limitations on the recovery of losses in
this context: causation, remoteness and. mitigation.

Causation in contract should be clearly explained and the effect of intervening acts explored (e.g.
County Ltd v Girozentrale Securities). The defendant must have been the direct cause of the
claimant’s loss.

Remoteness should be defined and explained. It would clearly be unfair to make defendants
compensate for losses that could not have been foreseen as a real danger. Key cases of Hadley
v Baxendale, The Heron Il and Victoria Laundries (Windsor) Ltd v Newman Industries should be
outlined, compared, contrasted and conclusions drawn.

Complainants are expected to make reasonable efforts to mitigate or minimize losses suffered.
In fairness, to all, courts will dismiss claims where there have been no reasonable steps taken to
keep losses down to a minimum (Pilkington v Wood; Brace v Calder).

Candidates who simply consider the means of calculating loss and distinguish between

expectation and reliance loss and comment thereon can attain no better than marks within band
3.
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Critically assess the extent to which the doctrine of equitable or promissory estoppel
prevents a party to a contract from enforcing his or her rights under it.

Candidates are expected to set the question in context by saying that this is an equitable doctrine
introduced by the High Trees Case as a means of mitigating undue hardship (at least temporarily)
that would result from the strict application of the rules of consideration in the law of contract.

The rule itself should be stated and explained and candidates should then, using relevant case
law, go through situations in which the doctrine will not apply, i.e. where there is no pre-existing
contract, where a promise has place no reliance on the promise to forego strict rights, where it
would be inequitable to allow the doctrine to apply etc.

It is anticipated that candidates will conclude that the doctrine has a limited yet very important
effect.
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Section B
Using case law, advise the parties concerned whether a valid contract was formed.

Candidates will undoubtedly recognise that a binding contract only comes into existence if there
has been a firm offer made which has been unconditionally accepted. There is clearly an
unequivocal offer made on very definite terms, the sale of 500 cases of wine @£20 less 30% per
case, which appears to have been communicated by an offeror to an offeree. The issue of
contract, therefore, is whether or not the offer gets unconditionally accepted.

In this case, the terms of the offer do not seem to stipulate how any acceptance should be
communicated, only that the offer will only last as long as stocks do, thus implying that however it
is done, it should be done quickly. A1 Wines decide to accept by fax, sending a fax message
immediately that they are aware of the offer. The issue here is whether an acceptance is
deemed effective from the time that it is sent or from the time that it is received and the offeror is
aware that the offer has been accepted.

Candidates should discuss, and illustrate with case law, the general rule of acceptance: that
acceptance is effective once it has been communicated to the offeror. (Entores Ltd v Miles Far
East Corporation.) Candidates could then look at the only exception granted by the posting rule
(Adams v Lindsell, Henthorn v Fraser; Household Fire Insurance v Grant, etc) and consider
whether acceptances made by fax are subject to the general rule or the posting rule of
acceptance.

As fax is, like telephone and telex, an effectively instantaneous means of communication, with no
inevitable delay between transmission and receipt, the postal rule is unlikely to apply, so any
acceptance made by this means would not be effective until the offeree is aware of it (Entores Ltd
v Miles Far East Corporation). There is no case law on when an acceptance by fax is binding,
but even if deemed effective from the time that the offices in Australia opened, it would appear
that a contact was made between offeror and offeree. The fact that the fax was erroneously
destroyed would appear to be of no importance. However, as the special price wine has all gone
by the time the error is discovered, there would be little that A1 Wines can do except to claim
damages.

Clear compelling, supported conclusions are to be expected.
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Consider whether Pablo is liable in contract for the losses sustained by Maria.

The anticipated focus of this question are the issues of causation and remoteness of damage and
mitigation, even if candidates do introduce terms and the issue of whether a breach of contract
actually occurred. Assuming that terms had been communicated and that Pablo was indeed in
breach, the main issue is the extent to which Pablo might be held liable for the consequential
losses sustained by Maria.

Candidates should identify damages as the principal remedy for breach of contract and explain
that their aim is to compensate for losses that result from not receiving the performance that was
bargained for. The general rule is that, subject to certain limitations, innocent parties are entitled
to such damages as will put them in the position that they would have been in had the contract
been performed.

The issue here would seem to revolve around whether any of the limitations would be applicable
to the facts of this case or whether Pablo would simply be liable for the losses that Maria has
allegedly sustained.

Was Pablo’s breach the cause of Maria’s losses? On the face of it, it would appear that they
were as there was no obvious intervening act to break the chain of causation (County Ltd v
Girozentrale Securities).

Were Maria’s losses too remote from their cause to be recoverable? Were they reasonably
foreseeable consequences of the breach (Hadley v Baxendale; The Heron Il) or were they losses
arising from special circumstances that could not have been foreseen (Victoria Laundry (Windsor)
Ltd v Newman Industries Ltd)?

Did Maria do all that she could do to mitigate the effects of the breach (Brace v Calder)?

Two of the losses sustained were pecuniary ones and provided that the above tests are satisfied,
compensation should be granted. However it would seem likely that any claim for the mental
distress that she has suffered would not be compensated as it is a commercial contract (Addis v
Gramaphone Co Ltd).

Informed debate followed by clear, compelling conclusions is expected.
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Using case law, advise Leroy and Maisie of their respective rights with regard to the
ownership of the antique cricket bat.

The facts of this case suggest that Leroy has been the subject of a fraudulent misrepresentation
of identity. This would render a contract voidable, but as the fraud has not been discovered until
after Maisie has purchased the cricket bat in good faith from Winston. The Sale of Goods Act
1979 provides that good title passes from seller to buyer in these circumstances, so Maisie would
have every legal right to refuse to hand over the cricket bat to Leroy unless he pays for it.

The only circumstances under which Leroy could legally demand that Maisie returns the cricket
bat to him is if he can establish that the original contract between Winston and himself was
founded on an operative unilateral mistake as to identity of the other party to the contract. This
would render the original contract void, no ownership rights would then have passed between
Leroy and Winston and consequently, again under the Sale of Goods Act, no ownership rights
could be passed on to Maisie.

The decisions in Phillips v Brooks and Lewis v Avery suggest that operative mistake will only be
recognized in these circumstances if the identity of the other party was of material importance to
the contract. So, in this case, Leroy would have to prove that he intended to make this contract
with Leroy and essentially would not have contracted with him if he thought that he was anyone
else. If it is apparent that the identity of ‘Richie’ was only of importance when it came to making
payment, then any action based in mistake would fail as it would then be clear that Leroy was
prepared to make the contract with anyone.

Informed debate followed by clear, compelling conclusions is expected.
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Assessment Objectives

Candidates are expected to demonstrate:
Knowledge and Understanding

— recall, select, use and develop knowledge and understanding of legal principles and rules by
means of example and citation.

Analysis, Evaluation and Application

— analyse and evaluate legal materials, situations and issues and accurately apply appropriate
principles and rules.

Communication and Presentation

— use appropriate legal terminology to present logical and coherent argument and to communicate
relevant material in a clear and concise manner.

Specification Grid

The relationship between the Assessment Objectives and this individual component is detailed below.
The objectives are weighted to give an indication of their relative importance, rather than to provide a
precise statement of the percentage mark allocation to particular assessment objectives.

Assessment

Objective Paper 1 Paper 2 Paper 3 Paper 4 Advanced Level
Knowledge/

Understanding 50 >0 >0 >0 >0
Analysis/ Evaluation/ 40 40 40 40 40
Application

Communlpatlon/ 10 10 10 10 10
Presentation
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Mark Bands

The mark bands and descriptors applicable to all questions on the paper are as follows. Maximum
mark allocations are indicated in the table at the foot of the page.

Indicative content for each of the questions follows overleaf.

Band 1:

Band 2:

Band 3:

Band 4:

Band 5:

The answer contains no relevant material.

The candidate introduces fragments of information or unexplained examples from which no
coherent explanation or analysis can emerge.

OR

The candidate attempts to introduce an explanation and/or analysis but it is so fundamentally
undermined by error and confusion that it remains substantially incoherent.

The candidate begins to indicate some capacity for explanation and analysis by introducing
some of the issues, but explanations are limited and superficial.

OR

The candidate adopts an approach in which there is concentration on explanation in terms of
facts presented rather than through the development and explanation of legal principles and
rules.

OR

The candidate attempts to introduce material across the range of potential content, but it is
weak or confused so that no real explanation or conclusion emerges.

Where there is more than one issue, the candidate demonstrates a clear understanding of
one of the main issues of the question, giving explanations and using illustrations so that a
full and detailed picture is presented of this issue.

OR

The candidate presents a more limited explanation of all parts of the answer, but there is
some lack of detail or superficiality in respect of either or both so that the answer is not fully
rounded.

The candidate presents a detailed explanation and discussion of all areas of relevant law
and, while there may be some minor inaccuracies and/or imbalance, a coherent explanation
emerges.

Maximum Mark Allocations:

Question 1 2 3 4 5 6
Band 1 0 0 0 0 0 0
Band 2 6 6 6 6 6 6
Band 3 12 12 12 12 12 12
Band 4 19 19 19 19 19 19
Band 5 25 25 25 25 25 25
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Section A

“Bystanders who have no relationship with the primary victims of an accident are very
unlikely ever to be able to sue successfully for psychiatric injury experienced as a resulit.”

With reference to relevant case law, discuss the limitations imposed by the courts in
instances of nervous shock sustained by secondary victims.

In the past, the courts have been reluctant to accept psychiatric injury or nervous shock as a
head of damage in negligence claims; physical harm has been necessary. Today it is
recognised, but there are severe limitations. Candidates should explain the concept of nervous
shock: genuine psychiatric illness or injury required. The distinction between primary and
secondary victims should be clearly, but briefly explained.

Focus must then be turned to secondary victims, i.e. those who have suffered psychiatric injury
as a result of witnessing death or injury caused by a third party’s negligence as a result of acting
as rescuers or as a result of their jobs (e.g. police officers). Until 1998 and the case of White and
Others, all the above groups were treated differently, but since then they have all been subjected
to two sets of rules: those established in McCloughlin v O’Brien and Alcock v Chief Constable of
Yorkshire. The net result is that secondary victims today have to prove that psychiatric injury to
secondary victims was a reasonably foreseeable consequence of the defendant’s negligence and
that that the psychiatric shock amounts to a recognised psychiatric illness. The secondary victim
must also show sufficient proximity in terms of relationship with the primary victim and in terms of
time and space.

Candidates must offer a critical analysis of case law decisions. Cases are many and various, but
candidates might consider how the rules have been applied and developed in cases such as
White, McCloughlin, Alcock, Bourhill v Young, Sion v Hampstead Health Authority, Greatorex v
Greatorex, etc.

‘The tort of nuisance sets out to protect the right to use and enjoy land without
interference from others and to balance such rights between neighbours.’

Critically assess the extent to which you consider that this aim is achieved.

The tort of private nuisance arises from the fact that wherever we live work or play, we have
neighbours and the way that we behave on our land may affect them when using theirs and vice
versa.

Candidates are expected to analyse the elements of the tort, namely indirect interference,
reasonableness of actions and the extent to which interests are balanced by taking into account
the complainant’s sensitivity, locality and duration of the alleged tort, and the extent to which
some sort of damage needs to be caused.

Candidates might also consider the extent to which available defences (such as prescription and
consent) and remedies (such as damages, injunction and abatement) enable the aim of balance
to be achieved.

Candidate responses that are limited to factual recall, however detailed, will be restricted to band
3 marks.
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Critically analyse the protection offered by the tort of trespass to the person and its
impact on personal freedom.

Trespass to the person has now lost most of its significance in litigation in respect of personal
injury and today arises mostly in the area of civil liberties, often associated with allegations of
improper police conduct with regard to interference with freedom of movement.

Trespass to the person, in the form of false or wrongful imprisonment, can be defined as the
unlawful prevention of another from exercising their freedom of movement. Candidates are
expected to analyse the components of the tort, viz. imprisonment as in a total deprivation of the
ability to move in any direction (e.g. Bird v Jones), a deliberate, positive act as opposed to a
careless one (e.g. Sayers v Harlow UDC), knowledge of detention (e.g. Meering v Grahame-
White Aviation Co Ltd, Murray v Ministry of Defence) and the mental element (R v Governor of
Brookhill Prison), and the possible defences thereto.

Candidates are expected to draw clear conclusions from their deliberations in response to the

question posed. Responses that are limited to factual recall, however detailed, will be restricted to
band 3 marks.
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Section B

Omar’s wife now wishes to sue for compensation for her husband’s death. Advise Gulf
Estates Ltd and the hospital staff as to their potential liability.

Candidates should briefly outline the essentials of the tort of negligence: duty of care, breach of
duty and resultant loss. Focus should then be turned to the breach of the duty of care in
particular; the defendants breach of duty must have actually caused the damage suffered.
Omar’s employer had failed to supply him with a safety harness to wear when working at height.
As a (partial) consequence, Omar fell and sustained injury and ultimately died.

On the face of it, the employer would appear liable to some extent for his death, unless it could
be established that the negligent diagnosis by hospital staff broke the chain of causation.
Candidates must examine the ‘but for’ test (Barnett v Chelsea & Kensington Hospital
Management Committee, Brooks v Home Office) and consider whether the cause of death were
the internal injuries occasioned by the fall or whether Omar wouldn’t have died had his injuries
been correctly diagnosed and had he been appropriately treated immediately. Could this be a
case of multiple causes (Hotson v East Berkshire Health Authority)?

Whatever conclusion is reached it should be clear, compelling and fully supported.

Consider the liability of the race organisers and the owner of Whisky Galore and whether
they can successfully defend any action taken against them by Bob or Gemma.

Candidates are expected to contextualise by briefly outlining the basic principles of negligence:
duty of care, breach of duty and resultant loss. Attention must then be switched to a defence in
tort known as volenti non fit injuria. Better candidates will translate the Latin as meaning “to one
who is willing (volenti), actionable harm (injuria) is not done (non fit)’. Commonly known as the
defence of consent, which is of general application within the law of tort. Thus if it can be
established that the complainant consented, the defendant will not be liable.

Objective test established: was the outward behaviour of the complainant such that it is
reasonable for the defendant to conclude that he consented to the risk that he undertook?
Difficulty arises, however, because it is frequently clear that a person knows of a risk, but is not
conclusive proof that consent was actually given. Could this be so in Bob’s case, or was it a risk
that arises from the very nature of his work? Cases such as Smith v Baker (1891), ICI v Shatwell
(1965) and Kirkham v Chief Constable of Greater Manchester (1990) should be referenced as
examples.

Relating the principles to the case of Gemma, candidates will need to conclude whether mere
attendance at a horse racing event was evidence of consent to associated risks or not. Some
reference to the duty of care imposed by the Occupiers’ Liability Act 1957 might be made, but
should not be the principal focus.

Whatever conclusion is reached it should be clear, compelling and fully supported.
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Assess Glendale Borough Council’s potential liability under the Occupier’s Liability Acts
1957 & 1984 for the injuries sustained by Kelly, and whether they can successfully defend
any action that might be brought.

This scenario addresses the issue of an occupier’s liability for injuries sustained by entrants to
their premises. Public parks are, by definition, places where members of the public are invited to
spend recreation time. It would appear therefore that Kelly would have entered the park as a
visitor and as such, GBC would owe her a duty of care to ensure her reasonable safety in the
park (Occupiers Liability Act 1957). Candidates should examine the common duty of care
imposed by S2(2) and consider whether or not that duty had been discharged.

Candidates should then consider whether in fact, by swimming in the lake, when notices had
been clearly displayed by GBC to ban swimming, Kelly had in fact become a trespasser? The
Court of Appeal’s decision in the case of Tomlinson v Congleton would seem to suggest so.
Consequently, candidates should recognize the application of the Occupiers Liability Act 1984
and examine whether the duties imposed by S1(3) have been complied with by GBC. Would the
notices be sufficient to absolve GBC from liability?

Is Kelly an adult or a child? What difference if any might it make to the outcome?

Whatever conclusion is reached it should be clear, compelling and fully supported.
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