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Assessment Objectives 
 
Candidates are expected to demonstrate: 
 
Knowledge and Understanding 
 

− recall, select, use and develop knowledge and understanding of legal principles and rules by 
means of example and citation 

 
Analysis, Evaluation and Application 
 

− analyse and evaluate legal materials, situations and issues and accurately apply appropriate 
principles and rules 

 
Communication and Presentation 
 

− use appropriate legal terminology to present logical and coherent arguments and to communicate 
relevant material in a clear and concise manner. 

 
 
Specification Grid 
 
The relationship between the Assessment Objectives and this individual component is detailed below. 
The objectives are weighted to give an indication of their relative importance, rather than to provide a 
precise statement of the percentage mark allocation to particular assessment objectives. 
 

Assessment Objective Paper 1 Paper 2 Paper 3 Paper 4 Advanced Level 

Knowledge/Understanding 50 50 50 50 50 

Analysis/Evaluation/Application 40 40 40 40 40 

Communication/Presentation 10 10 10 10 10 
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Mark Bands 
 
The mark bands and descriptors applicable to all questions on the paper are as follows. Maximum 
mark allocations are indicated in the table at the foot of the page. 
 
Indicative content for each of the questions follows overleaf. 
 
Band 1:  
 
The answer contains no relevant material. 
 
Band 2:  
 
The candidate introduces fragments of information or unexplained examples from which no coherent 
explanation or analysis can emerge. 
OR 
The candidate attempts to introduce an explanation and/or analysis but it is so fundamentally 
undermined by error and confusion that it remains substantially incoherent. 
 
Band 3:  
 
The candidate begins to indicate some capacity for explanation and analysis by introducing some of 
the issues but explanations are limited and superficial. 
OR 
The candidate adopts an approach in which there is concentration on explanation in terms of facts 
presented rather than through the development and explanation of legal principles and rules. 
OR 
The candidate attempts to introduce material across the range of potential content but it is weak or 
confused so that no real explanation or conclusion emerges. 
 
Band 4:  
 
Where there is more than one issue, the candidate demonstrates a clear understanding of one of the 
main issues of the question, giving explanations and using illustrations so that a full and detailed 
picture is presented of this issue. 
OR 
The candidate presents a more limited explanation of all parts of the answer but there is some lack of 
detail or superficiality in respect of either or both, so that the answer is not fully rounded. 
 
Band 5:  
 
The candidate presents a detailed explanation and discussion of all areas of relevant law and, while 
there may be some minor inaccuracies and/or imbalance, a coherent explanation emerges. 
 
Maximum Mark Allocations: 
   

Question 1 2 3 4 5 6 

Band 1 0 0 0 0 0 0 

Band 2 6 6 6 6 6 6 

Band 3 12 12 12 12 12 12 

Band 4 19 19 19 19 19 19 

Band 5 25 25 25 25 25 25 
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Section A 
 
1 Judicial attitudes towards the award of damages for psychiatric illness caused by
 negligence have softened significantly over the years. 
 

Trace the development of case law associated with claims for nervous shock and consider 
the extent to which accident victims are likely to receive compensation for this form of 
loss today.  

 
In the past, the courts have been reluctant to accept psychiatric injury or nervous shock as a 
head of damage in negligence claims; physical harm has been necessary. Today it is recognised 
but there are severe limitations. Candidates should explain the concept of nervous shock: 
genuine psychiatric illness or injury required. The distinction between primary and secondary 
victims should be clearly explained and candidates should make it clear how the two groups are 
treated differently. 
 
An emphasised focus should be given to secondary victims, of course, i.e. those who have 
suffered psychiatric injury as a result of witnessing death or injury caused by a third party’s 
negligence, as a result of acting as rescuers or as a result of their jobs (e.g. police officers). Until 
1998 and the case of White and Others, all the above groups were treated differently but since 
then they have all been subjected to two sets of rules: those established in McCloughlin v O’Brien 
and Alcock v Chief Constable of Yorkshire. The net result is that secondary victims today have to 
prove that psychiatric injury to secondary victims was a reasonably foreseeable consequence of 
the defendant’s negligence and that the psychiatric shock amounts to a recognised psychiatric 
illness. The secondary victim must also show sufficient proximity in terms of relationship with the 
primary victim and in terms of time and space. 
 
Cases are many and various but candidates might consider how the rules have been applied and 
developed in cases such as White, McCloughlin, Alcock, Bourhill v Young, Sion v Hampstead 
Health Authority, Greatorex v Greatorex, etc. 
 

Purely descriptive responses will be limited to marks within band 3. 
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2 The doctrine of vicarious liability is unfair to employers. 

 Critically analyse the doctrine and its application through case law and explain to what 
extent you agree with the above statement. 

 
Candidates should define vicarious liability – liability for torts committed by others. It should then 
be explained that liability is not removed from the tortfeasor but rather that liability becomes joint 
and that the claimant is free to sue either party. It is a situation which most commonly arises 
during the course of employment: employers can be held vicariously liable for the action of their 
employees whilst at work. 
 
Candidates should discuss the basic conditions of vicarious liability, i.e. that it only arises in 
respect of torts committed during the course of employment and that, according to Salmond, it 
arises as a consequence of either a wrongful act authorised by the employer or a wrongful and 
unauthorised mode of doing some act authorised by the employer. Candidates must differentiate 
by exploring cases such as Century Insurance v Northern Ireland Road Transport, Limpus v 
London General Omnibus Co, Rose v Plent, Hilton v Thomas Burton (Rhodes) Ltd, Storey v 
Ashton etc. 
 
One reason for imposing such liability is that employers control the acts of employees and should 
be liable for them. This may have been true in the past but to what extent is this true today and 
does the rule continue to be fair? For example, what actual control can hospitals exercise in 
respect of highly skilled, specialist surgeons?  
 
However, in the majority of cases, it will be the employer who will be in the best financial position 
to meet a claim, either because of resources or insurance cover, so from the claimant’s 
perspective is it still a fair doctrine in terms of outcome? Also, some evidence suggests that 
imposition of liability encourages employers to check that their employees do their work carefully. 
Would this happen if such liability did not exist and costs had to be reduced? 
 
Purely descriptive responses without the requisite critical analysis will be limited to marks within 
band 3. 

 
 

3 The law of tort aims to protect victims from harm, to deter prospective tortfeasors and to 
compensate those who do suffer harm or injury. 

 
 With reference to the tort of trespass to the person, critically assess the extent to which 

these aims are met by the law. 
 

This question invites candidates to explain what is meant by trespass to the person and to 
explain the forms that it takes, i.e. assault, battery and false imprisonment. A sound factual 
response limited in scope to such description should be rewarded but not with marks beyond 
band 3. 
 
The question expects candidates to look at the three forms of trespass to the person but in the 
light of the three aims given in the question. Candidates should therefore address the question of 
what protection is afforded by the rules, what deterrent value they might have and whether the 
claimant does get compensated. 
 
Candidates’ responses should refer to case law whenever appropriate. Purely descriptive 
responses without the requisite assessment will be limited to marks within band 3 
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Section B 
 
4 Advise Peter with regard to his potential liability in tort for the injuries sustained by Euan 

and Craig.  
 
Candidates should recognise two areas of the law pertinent to the scenario set: Occupiers’ 
Liability for the condition of premises visited by others and the tort of negligence.  
 
Candidates should identify Peter as the occupier of premises and that his liability for injury to 
people entering his premises is governed by either the Occupier’s Liability Act 1957, in the case 
of visitors, or the Occupier’s Liability Act 1984, in the case of trespassers. 
 
When Euan enters Peter’s house to play and to go swimming, he clearly enters under licence, so 
would be termed a visitor for those purposes. S2(2) of the 1957 Act imposes a duty to take such 
care as is reasonable to see that visitors are reasonably safe for the purpose for which they are 
invited or permitted to be there. The injury he sustains would appear to be as a result, at least in 
part, of the dangerous state of the area around the swimming pool, so is Peter in breach of S2 
(2)? Candidates should consider whether or not the oral warning given to an 8-year-old might be 
sufficient to absolve Peter from liability. Should Peter have done more to stop Euan from running 
(British Railways Board v Herrington; Glasgow Corporation v Taylor)? Would it make any 
difference under the 1984 Act if Euan is deemed technically to have become a trespasser by 
continuing to run, having been told not to? 
 
Craig’s injuries are not as a consequence of the state of Peter’s premises but were instead 
consequent on Peter’s lack of care, i.e. his negligence. Candidates should briefly outline the 
conditions of liability in negligence (duty of care, breach of duty and resultant loss) and illustrate 
with appropriate case law (Donoghue etc.). Was the loss forseeable? Do the facts actually speak 
for themselves – Peter left chemicals around in a fizzy drink bottle? If so, burden of proof shifts to 
Peter. 
 
Candidates should debate the issues and draw clear, compelling conclusions. 

 
 
5 Advise Intercontinental Rubber as to its potential liability in the tort of nuisance. 
 

All candidates should identify and define the tort of private nuisance – unlawful indirect 
interference with another’s use or enjoyment of land in his possession. The definition should be 
analysed and key elements explained, such as what sort of interference could constitute a private 
nuisance – noise, smoke, smell, vibration etc. – and when it becomes unlawful, given our 
personal freedoms – duration, location, sensitivity etc. 
 
The factors of the locality in which the factory is located, the frequency with which interference 
occurs and the sensitivity of the plaintiff, given the direction of the prevailing wind and underlying 
breathing problems of the plaintiff, need to be discussed in some detail. 
 
The bottom line, however, is whether there has been unreasonable interference with use or 
enjoyment of land possessed by another. 
 
If complaint is justified, an injunction may be deemed an appropriate remedy. A clear, compelling 
conclusion should be drawn. 
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6 Discuss Jimmy’s potential liability in tort for the injury and loss caused to Oliver by the 
goats. 

 
The suggestion in the question that the defendant made sure that the farm was secure seems to 
rule out negligence as a basis for any action. The lack of indirect interference with the use or 
enjoyment of neighbouring land also seems to rule out private nuisance. The lack of direct human 
interference apparently rules out trespass. Candidates should thus draw the conclusion that the 
only realistic basis on which the claimant might proceed is the tort known as the Rule in  
Rylands v Fletcher. 
 
Candidates might outline the RvF case but, more importantly, should state and explain the rule 
resulting from the case: if anyone, for their own purposes, brings anything on to their land which 
is likely to cause damage if it escapes, they keep it there at their peril and will be strictly liable for 
damage caused by such an escape.  
 
Elements of tort should be discussed and related to the case in question: control of land, 
accumulation for unnatural use, dangerous thing, escape and damage should all be covered and 
illustrated by case law. 
 
As regards the likely complainant, the issue of who can sue must be addressed. It seems likely 
that a proprietary interest in land to which dangerous thing escapes must exist, so it would 
appear that Oliver would be able to sue in RvF, but candidates must consider how differently 
damage to property and personal injury may be treated by the courts.  
 
Clear, compelling conclusions must be drawn. 


